
qarTuli samarTlis mimoxilva 6/2003-4516

uRirs memkvidred cnoba da savaldebulo wilis miRebis ufle-

bis CamorTmeva saqarTvelos samoqalaqo kodeqsis mixedviT

(agreTve ramdenime SeniSvna kanonis ganmartebis meTodTan dakavSirebiT)

hain biolingi*

dResdReobiT saqarTveloSi sxvadasxva saxis sasamarTlo warmoebaSi mniSvnelovan

rols asrulebs uRirs memkvidred cnobasa da savaldebulo wilis miRebis uflebis

CamorTmevasTan, aseve sxva msgavsi RonisZiebis procesualur ganxorcielebasTan

dakavSirebuli sakiTxebi. qvemoT mokledaa ganxiluli zemoaRniSnulTan dakavSi-

rebuli zogierTi arsebiTi sakiTxi.

1. erTmaneTisagan unda gaimijnos uRirs memkvidred cnoba (saqarTvelos samo-

qalaqo kodeqsis (ssk) 1310-e-1318-e muxlebi) da savaldebulo wilis miRebis uflebis

CamorTmeva (ssk-is 1381-e-1382-e muxlebi). miuxedavad imisa, rom ssk-is 1381-e I muxlSi

keTdeba miTiTeba ssk-is 1310-e muxlze, orive samarTlebriv sakiTxze vrceldeba

gansxvavebuli wesebi da meqanizmebi.

2. am ori SemadgenlobisaTvis saerToa is, rom ZiriTadi norma, kerZod ssk-is

1310-e muxli, arasrulyofilad da gaugebradaa Camoyalibebuli, vinaidan is

gansazRvravs uRirs memkvidred cnobis winapirobebs, romelnic, ssk-is 1381-e I muxlis

Tanaxmad, vrceldeba aseve savaldebulo wilis miRebis uflebis CamorTmevis

SemTxvevebzec. magaliTisaTvis, kanoni calke ar awesrigebs SemTxvevebs, rodesac

kanoniT an anderZiT memkvidre memkvidreobis faqtis dadgomas iwvevs mamkvidreblis

sicocxlis xelyofisa an aRniSnulis mcdelobis gziT. am ukanasknel SemTxvevas Tan

sdevs mniSvnelovani procesualuri sirTuleebi, rasac SemdgomSi SevexebiT.

qarTuli sasamarTlo praqtikis Sesabamisad, naTeli xdeba sruli Tanxmobis arseboba

imasTan dakavSirebiT, rom pirs, romelmac ganzrax mokla mamkvidrebeli, ufleba ara

aqvs isargeblos aRniSnuli SemTxvevis Sedegad warmoSobili anderZiTa Tu kanoniT

memkvidreobiT. aq analogiiT (ssk-is me-5 muxli) unda daveyrdnoT ssk-is 98-e II muxls,

romlis Tanaxmadac, `Tu pirobis dadgomas arakeTilsindisierad Seuwyo xeli mxarem,

romlisTvisac pirobis dadgoma xelsayrelia, piroba damdgarad ar CaiTvleba~. es

norma, Tavis mxriv, gaxlavT keTilsindisierebis zogadi principis gamoxatuleba,

romelic vrceldeba mTel samoqalaqo samarTalze da Camoyalibebulia ssk-is 361-e II

muxlSi. am normiT ikrZaleba, magaliTad, sakuTari marTlsawinaaRmdego qmedebidan

uSualo samarTlebrivi sargeblis miReba. aq saqme exeba romis samarTlis princips

expceptio doli specialis, romelsac angloamerikul samarTalaSi efuZneba unclean hands-

is (arasufTa xelebi) Secileba.1

ganmartebis meTodikidan gamomdinare, am Sedegs vaRwevT aseve e.w. `miTumetes

daskvnis~ saxiTac, anu argumentation a fortiori:  Tuki samarTlebrivi Sedegi

vrceldeba kanoniT mowesrigebul ufro msubuq `a~ Semadgenlobaze, maSin is, miT

* bremenis miwis sasamarTlos samoqalaqo saqmeTa kolegiis Tavmjdomare.
1 Sead. Palandt/Heinrichs, BGB, 2003, 63. Auflage, § 242 BGB, RdNr. 42-45.

statiebi
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2 argumentacia mciredan didze: argumentum a minore ad maius. Sead. Rüthers, Rechtstheorie, 1999,
RdNr. 898 sowie Palandt/Heinrichs, BGB, 2003, Einleitung, RdNr. 43.
3 es sityva unda daematos kanons. amasve mowmobs axvlediani, saqarTvelos samoqalaqo kodeq-

sis komentari, wigni V, 1312-e muxli, 370.
4 meTodologiurad aq saqme exeba me-2 sqolioSi moyvanil `miTumetes daskvnas~, romelic aseT

SemTxvevebSi araswored gamoiyeneba. am Temas SevexebiT winamdebare statiis „a“ qvepunqtSi.
5 erTi SexedviT rTuli warmosadgenia msgavsi Semadgenloba, anu savaldebulo wilis

moTxovnis uflebisa da memkvidreobis Tanxvedra, vinaidan ssk-is 1371-e muxlis mixedviT,

savaldebulo wilis moTxovnis warmoSobis winapirobas warmoadgens kanoniT memkvidris

anderZiT memkvidreobidan gamoricxva. TumcaRa es rodi warmoadgens aucileblobas:

magaliTad, savaldebulo wilis moTxovnaze uflebamosilma pirma miiRo naklebi wili, vidre

es mas ekuTvnoda kanoniT savaldebulo wilis Sesabamisad. magaliTi: mamkvidrebels hyavs ori

statiebi

umetes, unda gavrceldes kanoniT mouwesrigebel, saqmis ufro mZime `b~ Semad-

genlobaze, romelzec kanonis konkretuli mizani ufro didi masStabiT vrcel-

deba.2

winamdebare SemTxvevasTan dakavSirebiT: Tu, ssk-is 1310-e muxlis Tanaxmad, ukve

mamkvidreblis nebis Tavisuflebaze arakeTilsindisier zegavlenasa da anderZSi

gamoxatuli ukanaskneli nebis darRvevas moqmedi piris uRirs memkvidred cnobamde

mivyavarT, igive, miTumetes, unda gavrceldes im SemTxvevaze, rodesac memkvidre

moklavs mamkvidrebels, vinaidan aq saqme exeba bevrad ufro mZime Semadgenlobas.

amgvaradve unda dakvalificirdes zemoT aRniSnuli Semadgenlobis msgavsi

simZimis qmedebebi, romelebic mimarTulia mamkvidreblisa da misi ojaxis wevrebis

winaaRmdeg.

3. qarTul sasamarTloebSi erTgvari Tanxmobis miuxedavad sadavo rCeba sakiTxi,

Tu vin da ra saxiT unda daayenos damnaSavis uRirs memkvidred cnobis sakiTxi.

konkretulad ki, sadavoa sakiTxi – uflebamosilia Tu ara mamkvidrebeli, jer kidev

sicocxleSi aRZras aRniSnuli sarCeli.

damTavrebuli danaSaulis (mkvlelobis) SemTxvevaSi es problema, bunebrivia, aRar

dgeba. aq ssk-is 1310-e (2) muxlisa da 1312-e muxlis Tanaxmad, mosarCele SeiZleba iyos

mxolod is piri, romlisTvisac uRirsi memkvidrisaTvis memkvidreobis uflebis

CamorTmeva gansazRvrul, upirates,3 qonebriv Sedegebs iwvevs.

samarTalwarmoebis TvalsazrisiT sirTules qmnis SemTxveva, rodesac mamkvidrebeli

mkvlelobis mcdelobis miuxedavad cocxali darCeba, an Tuki saqme exeboda sxva mZime

Semadgenlobas, romelic safrTxes uqmnida ara mamkvidreblis, aramed misi ojaxis wevris

sicocxles, an sxva sikeTes, rac zemoT (kerZod, winamdebare statiis me-2 punqtSi)

moyvanili principebis gaTvaliswinebiT SeiZleba Sefasdes rogorc mZime qmedeba.

qarTveli mosamarTleebi nawilobriv emxrobian mosazrebas, rom msgavs SemTxve-

vebSi TviT mamkvidrebels (ssk-is 1310-e (2) muxlis Tanaxmad) unda hqondes ufleba,

aRZras aRiarebiTi sarCeli (samoqalaqo saproceso kodeqsis 180-e muxlis Sesabamisad).

isini nawilobriv miuTiTeben ssk-is 1381-e muxlze, romlis me-2 da me-3 nawilebidan

calsaxad gamomdinareobs mamkvidreblis ufleba, aRZras sarCeli saval-debulo

wilis miRebis uflebis CamorTmevis Taobaze. es normebi gamoyenebul unda iqnen

analogiiT, rameTu dauSvebelia, rom mamkvidrebels SeeZlos uRirsi memkvidri-saTvs

sasamarTlo wesiT  savaldebulo wilis miRebis uflebis CamorTmeva (ssk-is 1381-e, 1371-e

muxlebi), magram ara memkvidreobis uflebisa.4 arsebobs aseve mosazrebac, rom

savaldebulo wilis miRebis uflebis sasamarTlo wesiT CamorTmevas avtomaturad

Tan sdevs memkvidreobis uflebis dakargvac (ssk-is 1381-e muxliT).5
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Svili. is erT Svils uanderZebs 1/10-s, xolo meores – 9/10-s. ssk-is 1371-e muxlis Tanaxmad,

pirveli Svilis savaldebulo wili Seadgens 1/4-s, xolo ssk-is 1379-e muxlis Sesabamisad,

mas aqvs ufleba, moiTxovos anderZiT gaTvaliswinebuli wilis Sevseba 1/4-iT savaldebulo

wilis odenobis Sesabamisad.
6 ix., agreTve, axvlediani, saqarTvelos samoqalaqo kodeqsis komentari, wigni V, 1381-e

muxli, 435, sadac miTiTebulia, rom es SesaZlebloba savaldebulo wilTan mimarTebaSi

arsebobs memkvidreobis uflebisagan gansxvavebiT.
7 Sead. Rüthers, Rechtstheorie, 1999, RdNr. 899.
8 Sead. Rüthers, Rechtstheorie, 1999, RdNr. 900-901.

statiebi

a) orive mosazrebas unda SevewinaaRmdego:

mamkvidrebels kanonis normebis Sesabamisad ara aqvs SesaZlebloba, Tavis sicocx-

leSive daayenos sakiTxi piris sasamarTlos gziT uRirs memkvidred cnobis Taobaze.6

aRniSnulis sapirispiro mosazreba ewinaaRmdegeba kanonis sityvasityviT mniSvne-

lobas, kanonis sistemas, kanonis arss da mizans. msgavsi sarCelis aRZvrisaTvis

aucileblobac ar arsebobs.

aa) TviT kanonis sityvasityviTi mniSvneloba ewinaaRmdegeba mamkvidreblis msgavs

sarCels. ssk-is 1312-e muxli gansazRvravs im pirTa wres, romelebic uflebamosilni arian

aRZran Sesabamisi sarCeli. aRniSnuli wre Semoifargleba mxolod im pirebiT,

`romlisTvisac memkvidreobis uflebis CamorTmeva uRirsi memkvidrisaTvis gansazRvrul

qonebriv Sedegebs iwvevs~. maT ricxvs ar ganekuTvneba mamkvidrebeli, romlis sicocxleSic

piris uRirs memkvidred cnobas, rogorc wesi, ar eqneboda qonebrivi Sedegi. mamkvidrebeli

SeuzRudavia mis dispoziciur TavisuflebaSi da amdenad, igi msgavs sasamarTlo

gadawyvetilebaze ar aris damokidebuli an misiT SezRuduli. aRniSnuls adasturebs

ssk-is 1313-e muxliT gaTvaliswinebuli uRirsi memkvidrisaTvis patiebis SesaZleblobac,

romelic ZalaSi rCeba sasamarTlos mier uRirs memkvidred cnobis SemTxvevaSic ki.

yovelive amas Seesabameba is garemoebac, rom ssk-is 1317-e muxli sarCelis

aRZvrisaTvis samkvidros gaxsnis momentidan xuTwlian vadas iTvaliswinebs, rac

TavisTavad gulisxmobs mamkvidreblis gardacvalebas, rogorc sarCelis aRZvris

aucilebel winapirobas.

bb) Sesabamisad, kanonmdebelma aSkarad gamiznulad Seqmna ssk-is 1381-e muxlisagan

gansxvavebuli norma, romlis me-2 da me-3 nawilSi gaTvaliswinebulia mamkvidreblis

mier sarCelis aRZvris ufleba. kanonmdeblis Segnebuli gadawyvetileba gamoricxavs

normis analogiiT gamoyenebas kanoniT mouwesrigebel SemTxvevaze, radgan saxeze

ar gvaqvs analogiis gamoyenebis erT-erTi winapiroba, kerZod gamorCenili xarvezi.

is faqti, rom konkretuli `a~ garemoeba da kanoniT mowesrigebuli `b~ SemTxveva

erTmaneTis msgavsad Segnebulad ar mowesrigda, TavisTavad gamoricxavs analogiis

gamoyenebis SesaZleblobas. sruliad sapirispirod, kanonmdebeli aq uSvebs mxolod

e.w. ukudaskvnis gakeTebis SesaZleblobas – argumentatio e contratio an argumentum e
silentio. Tavisi dumiliT kanonmdebeli calsaxad acxadebs, rom kanoniT mouwesri-

gebeli SemTxveva ar unda gadawydes kanoniT calsaxad mowesrigebuli SemTxvevis

msgavsad.7

aRniSnul SemTxvevaSi exeba Tu ara saqme kanonmdeblis Segnebul gadawyvetilebasa

an gamorCenil xarvezs, Sesabamisad, mocemul SemTxvevaSi dasaSvebia Tu ara kanonis

analogiis gamoyeneba, iqmneba Tu ara ukudaskvnis gakeTebis aucilebloba,

SesaZlebelia dadgindes mxolod normis azrisa da miznis gamokvlevis Sedegad. saqme

exeba e.w. teleologiur ganmartebas.8  normis mizanze orientirebul am ganmartebas
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9 aqac araa kanonis norma imperatiuli mamkvidreblis sasargeblod: germanuli samarTliT, mamkvidre-

bels sarCelis aRZvris ufleba ara aqvs arc memkvidris uRirs memkvidred cnobisa da arc savalde-

bulo wilis miRebis uflebis CamorTmevis mizniT. Sesabamisi ufleba aqvT mxolod germaniis samoqa-

laqo kodeqsis §§ 2341-e da 2345-e gaTvaliswinebul pirebs, msgavsad ssk-is 1312-e muxlisa, anu maT,

vinc Sesabamisi sasamarTlo gadawyvetilebiT sargebels miiRebs. rogorc wesi, gamoricxulia mamkvid-

reblis sicocxleSi aRiarebiTi sarCelis aRZvra (Palandt/Edenhofer, BGB, 2003, § 2340 BGB, RdNr. 1).
10 Sead. me-5 sqolios. rogorc wesi, savaldebulo wilis miRebaze uflebamosili piri ar flobs

anderZiT memkvidreobiT uflebas, vinaidan gamoricxulia memkvidreobidan. ase rom, umetesad ar

dgeba sakiTxi, moicavs Tu ara es gadawtvetileba aseve memkvidreobiT uflebasac (ssk-is 1381-e

muxliT). amis sawinaaRmdegod, warmoudgenelia savaldebulo wilis miRebis moTxovnisa da kanoniT

memkvidreobis uflebis damTxveva. ssk-is 1371-e muxlis mixedviT, savaldebulo wilis miRebis

uflebis warmoSobis winapirobas warmoadgens kanoniT memkvidrisaTvis memkvidreobis uflebis

anderZiT mTliani an nawilobrivi CamorTmeva.

statiebi

Semdeg Sedegamde mivyavarT: maSin, roca mamkvidrebels savaldebulo wilis miRebis

uflebasTan dakavSirebiT kanonismieri savaldebulo wilis moTxovnis uflebis

CamorTmeva mxolod sasamarTlo gadawyvetilebiT SeuZlia, memkvidreobis uflebasTan

dakavSirebiT sasamarTlo Carevas ar saWiroebs. mas SeuZlia, kanoniT memkvidres

memkvidreobis ufleba CamoarTvas anderZis saSualebiT, xolo anderZiT memkvidres –

anderZSi Sesabamisi cvlilebis safuZvelze.

amitom zedmetia am SemTxvevaSi (aRiarebiTi) sarCelis aRZvra. amisaTvis arc samoqa-

laqo saproceso kodeqsis 180-e muxliT gaTvaliswinebuli samarTlebrivi interesi ar

arsebobs. msgavs sarCelze uari unda iTqvas, vinaidan is ar akmayofilebs dasaSvebobis

pirobebs. samotivacio nawilSi sasamarTlos SeuZlia da man unda miuTiTos kidevac, rom

mamkvidrebels Tavisi ukanaskneli nebis ganxorcielebisaTvis gaaCnia ufro martivi gza.

sasamarTloSi sarCelis aRZvra, ssk-is 1312-e da 1310-e (2) muxlebi Sesabamisad, SeuZliaT

mxolod pirebs, romlebic memkvidris uRirsad cnobis Sedegad sargebels miiReben.

rogorc wesi, aq saqme exeba Tanamemkvidreebs, romelTa samkvidro wilic imatebs uRirsi

memkvidris arsebobis SemTxvevaSi, an pirebs, romelTa memkvidreobiTi rigiTobac

Sesabamisad sasamarTlo gadawyvetilebiT win waiwevs. maT ara aqvT sxva SesaZlebloba,

ganaxorcielon mamkvidreblis neba an gamoricxon uRirsi memkvidre memkvidreobidan,

garda imisa, rom Seitanon aRiarebiTi sarCeli sasamarTloSi.

b) Sualeduri Sedegi: ssk-is 1381-e, 1310-e da 1312-e muxlebs safuZvlad udevs erTi

da igive procesualuri principi: sarCelis aRZvra uRirs memkvidred cnobasa da

savaldebulo wilis miRebis uflebis CamorTmevasTan dakavSirebiT mizanSewonilia

mxolod aucileblobis SemTxvevaSi. aRniSnuli ar vrceldeba mamkvidreblis mier

kanoniT memkvidrisaTvis memkvidreobis uflebis CamorTmevaze, vinaidan es SeiZleba

ganxorcieldes Sesabamisi saanderZo gankargulebiTac. ssk-is 1310-e muxliT mas

sarCelis aRZvris ufleba ar gaaCnia. ssk-is 1381-e (2) muxlis Tanaxmad, mas SeuZlia

aRZras sarCeli mxolod savaldebulo wilis moTxovnis uflebis CamorTmevasTan

dakavSirebiT.9

4. Tumca winamdebare daskvna jer kidev ar pasuxobs uRirs memkvidred aRiarebasa

da savaldebulo wilis miRebis uflebis CamorTmevasTan dakavSirebul yvela sadavo

sakiTxs, amitom zogierT maTgans mokled SevexebiT:

a) mamkvidreblis mier savaldebulo wilis miRebis uflebis CamorTmevis (ssk-is

1381-e II-III muxliT) Sedegs avtomaturad ar warmoadgens ssk-is 1310-e muxliT

memkvidreobis uflebis dakargva. Cven zemoT SevexeT anderZiT memkvidreobis da

savaldebulo wilis moTxovnis uflebis damTxvevis SemTxvevebs.10  miuxedavad kanonis

gansxvavebuli sistemisa savaldebulo wilis moTxovnis uflebisa da memkvidreobis
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statiebi

uflebis mimarT, savaldebulo wilis CamorTmeva mainc ucvlelad tovebs memkvidre-

obis SesaZlo uflebas.11  mamkvidrebels SeuZlia pirs CamoarTvas memkvidreobis

ufleba mxolod anderZis Secvlis gziT.

b) Tu is xelidan gauSvebs am SesaZleblobas, maSin mxolod ssk-is 1312-e muxlSi gansaz-

Rvrul pirTa wre rCeba uflebamosili, gaataros ssk-is 1310-e (2) muxliT gaTvaliswinebuli

RonisZiebebi da piri sasamarTlo wesiT cnon uRirs memkvidred. amasTan, gasaTvalis-

winebelia 1313-e muxlis samarTlebrivi Sefaseba: am debulebiT gamoricxulia uRirs

memkvidred cnoba, Tuki mamkvidrebeli apatiebs memkvidres da mis am gadawyvetilebas

mkafiod gamoxatavs anderZSi. aq igulisxmeba iseTi SemTxvevebic, roca mamkvidrebeli,

romelmac icis memkvidris saqcielis Sesaxeb, ucvlelad datovebs Tavis mier ukve Sedgenil

anderZs memkvidris sasargeblod da mas mxolod savaldebulo wils CamoarTmevs. msgavsi

SemTxvevebi SesaZlebelia, magaliTad, rodesac anderZiT gaTvaliswinebuli samkvidro

SedarebiT mcirea, xolo savaldebulo wili – SedarebiT didi.12  aq SeiZleba gvqondes iseTi

SemTxveva, rodesac mamkvidrebeli, memkvidris moTxovnilebidan gamomdinare, uars ambobs

memkvidrisTvis savaldebulo wilis CamorTmevasTan erTad misTvis gaTvaliswinebuli

SedarebiT mcire samkvidros CamorTmevaze. es gadawyvetileba, ssk-is 1313-e muxlis

Sesabamisad, savaldebuloa ssk-is 1312-e muxlSi CamoTvlil pirTaTvis.

g) da bolos, meore mxriv, ssk-is 1381-e muxli SeiZleba gamoyenebul iqnes analogiiT,

Tu mamkvidrebeli savaldebulo wilis miRebaze uflebamosili piris mxridan

xelyofis msxverpli gaxdeba, rogorc es mocemulia winamdebare naSromis me-2 punqtSi.

aq ssk-is 1312-e muxliT uflebamosil pirebs eZlevaT ara mxolod SesaZlebloba, 1310-e

muxliT analogiiT uRirs memkvidred cnon piri, aramed ssk-is 1381-e muxlis analogiiT

uflebamosilni unda iyvnen, ganaxorcielon savaldebulo wilis miRebis uflebis

CamorTmeva sasamarTlo wesiT.13  ssk-is 1317-e muxlSi mocemuli vada Sesabamisad unda

iqnes gaTvaliswinebuli.

5. Sedegi: uRirs memkvidred cnoba da savaldebulo wilis miRebis uflebis

CamorTmeva emyareba gansxvavebul wesebs da, kanonis sistemidan gamomdinare, mkacrad

unda gaimijnos erTmaneTisagan. calkeuli muxlebis meore saxis urTierTobis mimarT

gamoyeneba SesaZlebelia analogiiT, magram TiToeul SemTxvevaSi unda xdebodes

normis miznis mkacrad meToduri Semowmeba, misi gamoyenebis aucilebeli pirobebisa

da samarTlebrivi Sedegebis kuTxiT, maT Sefardebas sifrTxiliT unda movekidoT.

11 Sead. zemoT, 3a-s.
12 Sead. msgavs SemTxvevasTan dakavSirebiT me-5 sqoliosac.
13 ix., agreTve, axvlediani, saqarTvelos samoqalaqo kodeqsis komentari, wigni V, 1381-e

muxli, 436.


