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2003 wlis 1-2 dekembers TbilisSi Catarda mosamarTleTa meore saerTaSoriso

konferencia Temaze – „samarTlis ganviTareba samosamarTlo samarTlis meSveobiT

da marTlmsajulebis xelmisawvdomoba“, romelic moewyo saqarTvelos uzenaesi

sasamarTlos iniciativiTa da germaniis teqnikuri TanamSomlobis sazogadoebis (GTZ)
regionaluri proeqtis – „samarTlisa da iusticiis reformebi samxreT kavkasiis

qveynebSi“ – xelSewyobiT.1

konferencia miznad isaxavda samxreT kavkasiis qveynebisa da germaniis sasamarTlo-

ebis gamocdilebis urTierTgaziarebas da amis safuZvelze saerTo midgomebis

SemuSavebas. germaniis, azerbaijanis, somxeTisa da saqarTvelos mosamarTleebis garda,

konferenciaSi monawileobdnen Tbilisis saxelmwifo universitetis leqtorebi,

saerTaSoriso da arasamTavrobo organizaciaTa warmomadgenlebi.

1. samarTlis ganviTareba samosamarTlo samarTlis meSveobiT

(momxsenebeli lado Wanturia)

saqarTvelos uzenaesi sasamarTlos Tavmjdomare Wanturia Tavis moxsenebaSi

samosamarTlo samarTlis mniSvnelobaze miuTiTebs. istoriulad kanonebs Zalian

didi moTxovnebi waeyeneboda. isini unda yofiliyvnen yovlismomcveli da yvelasTvis

gasagebi, raTa amiT SesZlebodaT mosamarTlis TiTqmis SeuzRudavi Zalauflebis

erTgvari SezRudva. Tumca amgvari mcdelobebi uSedego aRmoCnda. amis ZiriTadi

mizezi ki iyo is, rom rTulia urTierTobebis regulireba sazogadoebis yvela wevris-

Tvis gasageb enaze dawerili kanonebiT.

Tumca kanonis teqstis erTgvarovani gageba ara mxolod Cveulebrivi moqalaqe-

ebisTvisaa rTuli, aramed samarTalmcodneebisTvisac, rasac Tavisi istoriuli

mizezebic gaaCnia. rogor unda iqnes, magaliTad, Tanamedrove pirobebSi gagebuli

norma, romelic aTwleulebis win aris Seqmnili?

dResdReobiT gabatonebulia azri, rom kanoni garkveuli urTierTobis imgvarad

mowesrigebis mcdelobaa, romelic mocemul konkretul SemTxvevaSi afiqrdeba

kanonmdebels. mxolod praqtikas SeuZlia mogvianebiT aCvenos, Tu ramdenad gamodga

kanonis esa Tu is norma. garda amisa, icvleba kanonis mier daregulirebuli urTier-

Tobebi. kanonmdebels ar SeuZlia kanonis myisieri Secvla, rac, Tavis mxriv, warmoSobs

* germaniis teqnikuri TanamSromlobis sazogadoebis (GTZ) proeqtis – „saqarTvelos sasamar-

Tlo sistemis mxardaWera“ – koordinatori.
1 proeqti daarsda 2001 wels da warmoadgens germaniis federaciis ekonomikis ganviTarebisa da

TanamSromlobis ministris, qalbatoni haidmar viCorek-coilis „kavkasiis iniciativis“ ideis

xorcSesxmas.



qarTuli samarTlis mimoxilva 6/2003-4458

samarTlebrivi tendenciebi

praqtikul moTxovnilebas, rom kanoni moyvanil iqnes SesabamisobaSi axal garemo-

ebebTan. es problema warmoSobs praqtikul kiTxvas: rogor unda Seivsos kanonis

xarvezi, raTa sasamarTlom SeZlos davis gadawyveta?

am mdgomareobidan yvelaze martivi gamosavali iqneboda arsebuli samarTlebrivi

mowesrigebisaTvis davis gadauwyvetlad gamocxadeba. Tumca amgvar situacias

samarTlianad afaseben rogorc marTlmsajulebis gakotrebas. saqarTvelos samoqa-

laqo kodeqsi, safrangeTis samoqalaqo kodeqsis msgavsad, mosamarTles ar aZlevs

aseTi tipis gadawyvetilebis miRebis uflebas.

sasamarTlos gakotrebis Tavidan asacileblad, mosamarTles unda mieces ufleba,

ganmartebis gziT yvela SemTxvevaSi gamoiyenos kanoni; safrangeTis samoqalaqo

kodeqsis me-4 muxlis mixedviT, mosamarTleebi valdebulebic ki arian, amgvarad

imoqmedon. imave Sinaarsis norma arsebobs saqarTvelos samoqalaqo kodeqsSic.

rodesac kanonis ganmarteba gramatikuli ganmartebis farglebs sclideba da

logikuri interpretaciis sferoSi gadadis, praqtikaSi Cven ukve saqme gvaqvs axali

normis warmoqmnasTan, rac, faqtobrivad, kanonSemoqmedebas warmoadgens. Tu

samarTlebrivi sistema amas uSvebs, maSin isic unda ganisazRvros, Tu vis aqvs kanonis

interpretaciis ufleba. Wanturia miuTiTebs im ramdenime SesaZleblobaze, romelic

praqtikaSi arsebobs:

a) kanonis ganmartebis uflebis delegireba raime specialuri organosa Tu

komisiisaTvis;

b) qveynis umaRlesi sasamarTlos aRWurva qveda instanciis sasamarTloebisaTvis

savaldebulo ganmartebebis miRebis uflebiT. es sistema miRebuli iyo sabWoTa

kavSirSi da dRemde SemorCa zogierT postsabWoTa qveyanas. amgvari koncefcia

ewinaaRmdegeba kontinenturi evropis samosamarTlo samarTlis principebs da

garkveulwilad mosamarTlis damoukideblobis SezRudvaa;

g) yvelaze gavrcelebuli praqtika mosamarTlisaTvis kanonis ganmartebis gziT

samarTlis ganviTarebis anu kanonis Sevsebis uflebis miniWebaa.

Wanturias azriT, ZiriTadi sakiTxia imis gadawyveta, unda dadgindes Tu ara kanonis

interpretaciisas, ra mosazrebebiTa da survilebiT xelmZRvanelobda kanonmdebeli

konkretuli normis miRebisas, Tu kanons „sakuTari sicocxle“ aqvs. kontinenturi

evropis samarTlis praqtikaSi didi xnis ganmavlobaSi upiratesoba swored kanonis

Seqmnis garemoebebis dadgenas eniWeboda. parlamentis sxdomebis oqmebsa Tu

stenografiul CanawerebSi eZebdnen raime xelmosaWid masalas, raTa SesaZlebeli

yofiliyo kanonis swori interpretacia. piriqiT, istoriuli tradiciebis gamo

inglisSi es procedura arasdros gamoiyeneboda.

bolo xans gabatonebulia azri, rom kanonis istoria misi ganmartebisTvis naklebad

gamosadegia, rameTu kanonis norma absoluturad sxva garemoebebSi gamoiyeneba.

swored amitom gaumarTlebelia aTwleulebis win miRebuli kanonis gansamartavad im

istoriuli garemoebebis kvleva-Zieba, rac safuZvlad edo garkveuli normis miRebas.

Tanamedrove kodeqsebi uflebas aZleven mosamarTleebs, dava gadawyviton ara

mxolod kanonis gramatikuli ganmartebis gziT, aramed misi logikuri interpreta-

ciiTac.

kanonis ganmarteba gulisxmobs kanonis bundovani normebis axsnasa da sityvis

mniSvnelobis dadgenas, rasac aqvs Tavisi principebi, romelTa dacvis gareSec

interpretacia TviTnebur ganmartebas emsgavseba. es principebia:
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a) obieqturobis principi: ganmartebas safuZvlad unda edos kanonis sityva-

sityviTi mniSvneloba, swored masze dayrdnobiT unda moxdes kanonis arsis maqsima-

lurad sworad dadgena da Semdgomi ganviTareba;

b) erTianobis principi: yoveli norma wakiTxul unda iqnes teqstTan kavSirSi da

ara teqstidan izolirebulad. konkretuli unda gamomdinareobdes zogadidan da

zogadi – konkretulidan;

g) genetikuri ganmartebis principi: teqstis ganmartebisas gaTvaliswinebul unda

iqnes misi warmomavloba, kanonis Seqmnis obieqturi, enobrivi, kulturuli, sazoga-

doebrivi winapirobebi da misi avtorebis gansakuTrebuloba;

d) SedarebiTi ganmartebis principi: am principis mizania im kanonTa teqstebis

urTierTSedareba, romlebic erTsa da imave sferoSi da erTsa da imave dros warmoiSva.

rodesac vsaubrobT samarTlis ganviTarebaze samosamarTlo samarTlis meSveobiT,

gasaTvaliswinebelia, rom samosamarTlo samarTlis savaldebulooba radikalurad gans-

xvavdeba kanonis normaTa savaldebuloobisagan. samosamarTlo samarTlis norma warmo-

iSoba im momentSi, rodesac sasamarTlos gadawyvetileba ZalaSi Sedis. misi moqmedeba imiT

Semoifargleba, rom sxva sasamarTloebi analogiuri davis gadawyvetisas SeiZleba xelmZRva-

nelobdnen sasamarTlo praqtikaSi ukve arsebuli gadawyvetilebiT. Tumca igi savaldebulo

ar aris da, amasTan, TviT sasamarTloebmac SeiZleba gadauxvion samosamarTlo samarTlis

normebs. kontinenturi evropis qveynebis samarTali ar icnobs precedentul samarTals,

gansxvavebiT anglosaqsuri samarTlebrivi sistemisgan, romelic, ZiriTadad, swored samo-

samarTlo samarTlis meSveobiT viTardeba. Tumca, miuxedavad amgvari radikaluri gansxva-

vebisa kontinenturi evropisa da anglosaqsuri samarTlis sistemebs Soris, aSkaraa is

Rvawli, rac samosamarTlo samarTalma Seitana orive samarTlebrivi sistemis ganviTare-

baSi. swored am garemoebis gamo aris, rom orasi wlis win miRebuli safrangeTisa da asi

wlis win miRebuli germaniis samoqalaqo kodeqsebi kidev sicocxlisunarianebi rCebian.

is faqti, rom kanonebi bevr kiTxvaze aranair an mxolod absoluturad gaugebar pasuxs

iZlevian, Tanamedrove samarTalSi bunebriv movlenad aRiqmeba. ufro metic, kanonis

arasrulyofileba aucileblobadac ki miiCneva. swored mosamarTlea is piri, romelic

uSualod praqtikaSi awydeba amgvar arasrulyofilebas da rameTu movalea gadawyvitos

yovelgvri dava, miuxedavad imisa, aris igi uSualod daregulirebuli kanonis normiT Tu

ara, naTeli xdeba is aucilebloba, rasac warmoadgens samosamarTlo samarTali

samarTlebrivi sistemis efeqtiani funqcionirebisaTvis.

2. interpretacia, analogia da samarTlis ganviTareba – sasamarTlo da sakanon-

mdeblo xelisuflebis faqizi gamijvna (momxsenebeli rolf kniperi)

GTZ-is proeqtis – `samarTlebrivi reformebi gardamaval qveynebSi~ – xelmZ-

Rvaneli, bremenis universitetis profesori kniperi Tavis moxsenebaSi aRniSnavs, rom

iuridiul meTodur swavlebasa da praqtikaSi didi samoqalaqosamarTlbrivi kodifi-

kaciebis periodidan dRemde kanonis ganmartebas, analogiasa da maTi meSveobiT

samarTlis ganviTarebas yovelTvis erT-erTi centraluri da sakamaTo adgili ekava.

mosazrebebi moicavs speqtrs mosamarTleTa kanonis sityvasityviTi mniSvnelobisadmi

morCilebidan samarTlSemoqmedebis legitimaciamde. es ukanaskneli gansakuTrebul

SemTxvevebSi kanonis sawinaaRmdego gadawyvetilebis miRebasac ki amarTlebs.
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pirveli mosazreba momdinareobs jer kidev ganmanaTleblobis epoqidan da efuZneba

monteskies xelisuflebis danawilebis Sesaxeb moZRvrebas, romlis mixedviTac,

„respublikur xelisuflebaSi TviT saxelmwifo formis bunebas miekuTvneba is, rom

mosamarTleebi emorCilebodnen kanonis sityvasityviT mniSvnelobas“. „mosamarTleebi

arian mxolod bageebi, romlebic kanonis sityvas axmovaneben, usulo arsebani,

romlebsac ar SeuZliaT arc kanonis siZlierisa da arc misi simkacris Semcireba“.

Tumca amgvari midgoma ar unda iqnes ganxiluli mxolod samarTlebrivi Semecnebis

problemad, aramed yovelTvis danaxul unda iqnes istoriulad ganpirobebuli

gansakuTrebuli sazogadoebrivi pirobebis WrilSi.

im epoqaSi, rodesac ekonomikuri da politikuri urTierTobebi stabilurad aris

damkvidrebuli, avtomaturad mcirdeba undobloba mosamarTleebis mimarT. amiT iyo, albaT,

ganpirobebuli isic, rom ukve me-19 saukunis bolos germaneli kanonmdebeli ambobs imas,

rac adrec cnobili iyo: „veranairi kanoni ver iqneba imdenad srulyofili, rom yvela

SesaZlo urTierTobisTvis uSualod gamosayenebel normas gvTavazobdes“. Sedegad, germaniis

umaRlesi federaluri sasamarTlo dResdReobiT Riad da damajereblad aRiarebs im

amocanas, rac mas gaaCnia dawerili kanonis sazogadoebis socialur moTxovnilebebTan

da moralur faseulobebTan SesabamisobaSi moyvanis saqmeSi. Tumca iqve xdeba imis aRniSvna,

rom am sakiTxs mosamarTleebi yovelTvis faqizad unda moepyron, rameTu, „rac ufro metad

Sordebian mosamarTleebi kanonis sityvas, miT ufro metad iklebs maTi legitimuroba“.

mosamarTleebs yovelTvis naTlad unda hqondeT warmodgenili, Tu „rodis iyeneben isini

kanons, rodis aviTareben da rodis asworeben mas, anu uars amboben kanonmorCilebaze~.

kniperis azriT, yvela qveyanaSi, romelic orientirebulia demokratiaze, xelisuflebis

danawilebasa da sabazro ekonomikaze, da es gansakuTrebiT exebaT gardamavali ekonomikis

saxelmwifoebs, kanonebisa da normatiuli aqtebis interpretacia sasamarTloTa mTavari

profesionaluri amocana unda iyos. Tumca iqve dasZens, rom kanonis ganmartebiT da

analogiiT sasamarTlo Sedis im teritoriaze, romelic e.w. „danaRmul sasazRvro zolad”

iTvleba sakanonmdeblo da sasamarTlo xelisuflebas Soris. mosamarTle mxolod maSin

SeZlebs am zolSi warmatebiT da uvneblad moZraobas, Tu is kanonis ganmartebis meTodolo-

gias ufro keTilsindisierad daicavs da Tavisi gadawyvetilebis safuZvlebs ufro gamWvirva-

led axsnis. imisaTvis, rom analogia gamarTlebuli iyos, namdvilad unda arsebobdes kanonis

xarvezi da misi aRmofxvra SesaZlebeli iyos mxolod im meTodebiT, romlebic kanonTa

sistematikaSi Tavsdeba. Sedegi ar unda iyos pozitiuri samarTlis farglebs gareT. imgvari

gamonaTqvamebis moSvelieba, rogorebicaa: „saqmis buneba~, „faseulobaTa cvla~, „bunebiTi

samarTlis principebi~, rogorc wesi, mxolod imas emsaxureba, rom zogierTi mosamarTlis

subieqturi warmodgena faseulobebis Sesaxeb ufro maRla iqnes dayenebuli saparlamento

umravlesobis subieqtur warmodgenaze, maSin, roca mxolod ukanasknelni arian arCevnebis

meSveobiT uflebamosilni, ixelmZRvanelon TavianTi subieqturi mosazrebebiT.

bolos, kniperi askvnis, rom panacea ara imdenad sasamarTloebisTvis kanonTa inter-

pretaciis farTo asparezis micema an armicemaa, aramed imis gaTviTcnobiereba, rom

aucilebelia samive xelisuflebas Soris amocanebis faqizad ganawileba da urTierTo-

baTa mudmivi ganaxleba urTierTpativiscemaze, TavdaWerilobasa da TviTdajerebu-

lobaze dayrdnobiT.
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3. marTlmsajulebis xelmisawvdomoba mosaxleobis Raribi fenebisTvis  (momxseneblebi:

vinfrid roTvaileri, maia mwariaSvili, mamuka mamalaZe, vidadi mirkamali, varTan ovanesiani)

samarTlebrivi saxelmwifos principi krZalavs uflebis erTpirovnulad da

ZaladobiT ganxorcielebas. yoveli sadavo sakiTxi sasamarTloSi unda gadawydes.

aqedan gamomdinareobs is, rom saxelmwifom sasamarTlo yvelasTvis ara mxolod

Teoriulad, aramed praqtikuladac xelmisawvdomi unda gaxados. yoveli demokratiuli

saxelmwifo konstituciur garantias aZlevs pirebs, mimarTon TavianTi uflebebisa da

Tavisuflebebis dasacavad sasamarTlos da, amasTan, uzrunvelyofs maT Tanasworobas

kanonisa da sasamarTlos winaSe, miuxedavad qonebrivi mdgomareobisa.

is, Tu ra formiT ganaxorcielebs saxelmwifo amgvar garantiebs, konkretuli qveynis

kanonmdeblis gansasazRvria. praqtikaSi arsebobs amis mravali modeli, dawyebuli

savaldebulo dazRvevidan ufaso procesebiT damTavrebuli, anu  saxelmwifos mier yvela

sasamarTlo da sasamarTlosgareTa xarjebis gaReba procesis yoveli monawilisTvis.

rogorc moxsenebebidan gairkva, samxreT kavkasiis samive qveyanaSi daaxloebiT erTi da

igive modeli moqmedebs. mosaxleobis zogierTi socialurad naklebad daculi fena

sruliad ganTavisuflebulia saxelmwifo baJisagan. ase magaliTad, saqarTveloSi

saxelmwifo baJisagan Tavisufldebian: SezRuduli SesaZleblobis pirebi, maTi sajaro

organizaciebi, aseve saswavlo dawesebulebebi da gaerTianebebi. aseve baJisaganaa ganTavi-

suflebuli garkveuli tipis sasarCelo gancxadebebi, rogorebicaa, mag.: sarCeli alimentis

gadaxdevinebis, SromiTi pirobebis darRvevis, ukanonod sisxlissamarTlebriv pasuxis-

gebaSi micemis Sesaxeb. msgavsi SeRavaTebi aris dawesebuli somxeTis kanonmdeblobiTac.

garda zemoT xsenebuli kanoniT dadgenili pirTa wrisa da sarCelis Sinaarsisa, samive

samxreTkavkasiuri qveynis kanonmdebloba uflebas aZlevs mxares, Sevides sasamarTloSi

saxelmwifo baJisgan srulad an nawilobriv ganTavisuflebis, an misi gadaxdis gadavadebis

SuamdgomlobiT. sasamarTlos Semdgom SeuZlia, mxaris finansuri mdomareobis

gaTvaliswinebiT, daakmayofilos Suamdgomloba, an uari uTxras mis dakmayofilebaze.

saxelmwifo baJi samoqalaqo davaze samxreT kavkasiis qveynebSi instanciebis

mixedviT meryeobs sadavo sagnis 2 %-dan 4 %-mde.

rac Seexeba saxazino wesiT daniSnul advokats da ufaso iuridiul konsultacias,

samive qveynis kanonmdebloba iTvaliswinebs saxazino wesiT advokatis daniSvnas sisxlis

samarTlis saqmeze, magram ara samoqalaqo samarTlis saqmeze. amasTan, aRsaniSnavia,

rom azerbaijanis respublikis samoqalaqo saproceso kodeqsis mixedviT, sakasacio

sasamarTlo sakasacio saCivars mxolod advokatTan erTad ganixilavs. azerbaijanis

sakonstitucio sasamarTlom 2002 wlis 14 ivnisis gadawyvetilebiT daadgina, rom,

vinaidan sakasacio saCivris safuZvelze saqmis ganxilva mxolod advokatis Tandaswre-

biT aris SesaZlebeli, gamoyenebul unda iqnes igive normebi, romlebic iTvaliswineben

saxazino wesiT advokatis daniSvnas sisxlis samarTlis saqmeze, raTa dacul iqnes

mwirSemosavlian moqalaqeTa uflebebi. Tumca, mirkamalis gancxadebiT, sakanon-

mdeblo cvlileba am kuTxiT jer ar miRebula.

Sinaarsobrivad sxvanairi situaciaa germaniaSi. iq moqmedebs e.w. „procesis xarjebis

Semweobis~ sistema. amgvari daxmarebis miRebisaTvis arsebobs ori winapiroba: 1. modave

mxares ar gaaCnia finansuri SesaZlebloba, raTa awarmoos procesi da 2. sasamarTlos

SefasebiT mxares unda hqondes warmatebis Sansebi.
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Suamdgomlobis dakmayofilebis SemTxvevaSi, mxare Tavisufldeba sasamarTlo baJisa

da advokatis honoraris gadaxdisagan. orive xarji ifareba saxelmwifos biujetidan.

Tumca im SemTxvevaSi, Tu mxare waagebs process, igi, marTalia, Tavisi xarjebisagan kvlav

Tavisufalia, magram valdebulia, mowinaaRmdege mxares aunazRauros yvela danaxarji.

4. konferenciis monawileTa mier SemuSavebuli rekomendaciebi

konferenciaze gakeTebuli moxsenebebisa da gamarTuli diskusiebis safuZvelze

SemuSavda Semdegi rekomendaciebi:

1. unda qveyndebodes umaRlesi sasamarTloebis gadawyvetilebebi. es gansakuTrebiT

aucilebelia erTiani sasamarTlo praqtikis Camoyalibebisa da misi ganviTarebi-

saTvis, sasamarTlo praqtikis gamWvirvalobisa da mosaxleobis mxridan misi aqcepti-

rebisaTvis;

2. kanonTa ganmarteba miekuTvneba yvela instanciis mosamarTleTa Zireul amocanas.

am amocanis gansaxorcieleblad mosamarTleebi unda flobdnen kanonis ganmartebis

meTodebs;

3. sakanonmdeblo iniciativa ar aris sasamarTloTa amocana;

4. yovel moqalaqes unda hqondes SesaZlebloba, Tavisi ZiriTadi uflebebis

darRvevisas mimarTos sakonstitucio sasamarTlos, Tumca is ar unda iqces

zesakasacio instanciad;

5. sasamarTloSi Sesul saqmeTa ganawileba unda xdebodes winaswar dadgenili

kriteriumebis mixedviT da ara yovel konkretul SemTxvevaSi sasamarTlos

Tavmjdomaris gadawyvetilebiT;

6. advokatura unda Camoyalibdes rogorc damoukidebeli, arasaxelmwifo orga-

no. am mizans emsaxureba Tanamedrove kanonebi advokaturis Sesaxeb, romlebic rac

SeiZleba swrafad unda ganxorcieldes cxovrebaSi;

7. saxelmwifom unda izrunos imaze, rom mosaxleobis Rarib fenebs ara mxolod

Teoriulad, aramed praqtikuladac SeeZloT mimarTon sasamarTlos. marTlmsa-

julebis xelmisawvdomoba ar unda SeizRudos finansuri mdgomareobis gamo.


