
249GEORGIAN LAW REVIEW  6`2003-2`3

ARTICLES

Treaties Establishing the European Communities and
the European Union – a European Constitution?

GAGA GABRICHIDZE*

1. Introduction

Even though the question of a European Constitution has been discussed ever since the
establishment of the European Union, it has gained particular importance in parallel with
European enlargement. In December 2000 in Nice, the European Council adopted the Dec-
laration on the Future of Europe which initiated the process of reform of the EU to be
accomplished by the Conference in 2004. This process provided to draft the European
Convention by a special Convent, which was completed in July 2003. The present contribu-
tion aims at answering the question whether the non-existence of a single document named
“Constitution” does not allow other existing documents, namely the treaties establishing the
European Communities and European Union, to be considered as a Constitution.

In the Treaty of Amsterdam the Member States agreed to take further steps to advance
European integration for ending the division of the European continent and create a firm
bases for the future Europe.1

Member States are ready to be integrated into a closer union. For this reason it is often
said that the European Union is a step towards creating a United States of Europe.2  The
EU is not just an economic union of independent states. Rather it aims at creating an
entity in which member states will draw back by one step and lose their own indepen-
dence.3

The question of a European Constitution has risen in connection with the above mentioned
problem of development and increasing integration of the EU.

In general, the concept of a constitution means a basic order of any arrangement, with a
set of provisions defining the basic order of states4 . According to classical doctrines, the
existence of a state is the precondition for a constitution. The constitution must establish
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1 Preamble of the EU Treaty.
2 Kirchhof, Paul, Der deutsche Staat im Prozess der europaeischen Integration, in: Isensee, Josef/Kirchhof,
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1995, § 1, Rn. 17.
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the structure of already existing power and order in the form of text.5  There is no constitu-
tion as a legal category without a state. The latter is the subject and at the same time the
precondition of a constitution.6  The state creates a constitution whereas the constitution
is the key determinant of a state.7

However the concept of a constitution is differently defined in each Member State. For
example, Great Britain does not have a written constitution as such, whereas the German
Constitution is quite voluminous and comprehensive. This shows that the question of
when to formally discuss the issue of existence of a constitution and whether a particular
document is necessary for it is still open. However there is no single understanding of the
scope of a constitution i.e. the material meaning of constitution. Not everyone defines the
concept of constitution identically.8

Discussion about the European Constitution clearly shows that basically two different
views dominate. According to the first concept the constitution should be applied only to
states and not the European Communities, because constitutions are the legal basis of
states. As for interstate entities such as, for example, the European Communities, their
legal basis is the international treaties.9

In the second case a constitution applies to the treaties establishing international
organisations10 since these treaties pave the way for the creation of a new subject of
international law and they contain provisions about the structure of these organisations
and the rights to adopt new legal acts.

As for the European Community as a supranational organisation, none of the above inter-
pretations of the concept of constitution suit it. It is neither a state nor an “ordinary”
international organisation. It is a supranational organisation. Due to the peculiarities of its
legal nature the European Community does not fall within any concept.

Consequently, when establishing the concept of a European Constitution account should
be taken of the peculiarities of the legal nature of the European Community. Its wording
should comply with the special status of this organisation. Certainly such a constitution
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will not be similar to a state’s constitution or regular international organisation’s constitu-
tion. Thus, the establishment of the concept of constitution suitable for the supranational
organisation is crucial.

A constitution does not need to be complete or perfect in terms of its provisions.
However it should generally define what is important and needs regulation.11  For ex-
ample, state constitutions contain sets of provisions concerning the creation and
scope of supreme authorities, the legal status of highly important state institutions
and citizens in the state.12  It should also provide the key provisions of legislative and
executive activity and guarantees of certain values;13  On the other hand, treaties es-
tablishing international organisations provide similar provisions. There too can be
found the provisions on the creation, powers and principles of the bodies. However,
the bodies are not as many and comprehensive as states but at least such provisions
are provided. In addition could be envisaged the basic provisions on lawmaking and
implementation mechanisms, dispute settlement and procedures applicable thereto.
For example, Articles 1 and 2 of the Charter of the United Nations define the purposes
and principles of the UN. Article 7 of the Charter establishes the principal organs of
the UN and if found necessary subsidiary organs. In addition the functions and powers
of organs are regulated: for the General Assembly under Articles 10-17 of the Charter,
for the Security Council under Articles 24-26 of the Charter, for the Economic and
Social Council under Articles 62-66 of the Charter, for Trusteeship Council under Ar-
ticles 87-88 of the Charter, for the International Court of Justice under Article 92 and
for Secretariat under Article 98 of the Charter. International Court of Justice is the
dispute settlement body. The organs make decisions and recommendations and in-
sure their enforcement to a certain extent (Article 42 of the UN Charter). It is clear that
the above mentioned general definition of a constitution, applied basically to states,
fits with the charters and founding treaties (in this case treaties establishing the EU
and the EC) of international organisations too.

However it is still questionable whether the existing provisions are enough for calling the
set of these provisions a constitution.

2. Founding Treaties as Constitution

To call the treaties establishing the European Communities a constitution the concept of
constitution should be applicable to founding treaties. Usually, it is applied to states. Its
application to the European Communities is arguable.
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The argument is that the EC does not have the quality of statehood yet and international treaties
concluded between the Member states are the documents establishing the Communities.14

This represents the situation where the concept of a constitution is associated with a state.
Besides, there is an argument according to which it is believed that according to constitu-
tional law, the application of concept of constitution to the acquis of a supranational
community would be reasonable only if there was an aim pursued towards transforming
the EU into one state.15  Thus, since this aim can not be achieved soon it would be wrong to
use the concept “Union’s Constitution” for it causes disappointment to such expecta-
tions.16

Such a narrow interpretation of the concept of constitution is not proper. The European
Court called the treaty establishing the European Economic Community (today – the EC
Treaty) as community’s “constitutional document”17  and thus used the concept of consti-
tution in relation with a supranational organisation. Since a constitution, being a legal
order of some arrangement (entity), is not limited to the regulation of state life, it could
also serve as grounds for non-state life.18

Moreover it should be mentioned that for the discussion it does not matter to use other
term e.g. “basic statute”19 instead of “constitution”.

The concept of constitution may also be used in connection with the European
Communities. Even on a national judicial level there is an opinion that the European
Communities already have a Constitution, namely the founding treaty.20  For example, the
Constitutional Court of the Federal Republic of Germany considered the treaty
establishing the European Economic Community as “the Community’s Constitution to a
certain extent”21  and contended that although the Community is neither a state nor a
federation, it is still a union, “interstate body” of a special nature being in the process of
increasing integration to whom the member states should transfer certain instruments
of supreme authority.
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The concept of constitution is also a sign of the fact that the European Community has to
a certain extent reached the criteria of a federal state.22

The founding treaties have some similarities with the constitutional system of the German
Reich after 1871. The German Reich used to be considered as a union of states.23  For
instance, the Bundesrat used to be a governmental body uniting allied governments just
as the EU Council represents the Member States governments. The Reichstag played the
role of a body between the sovereignty of allied governments and the functions of repre-
sentatives of people.24  The role of the European Parliament should be looked for between
the sovereignty of Member States and the Community’s Representatives.

Whether the founding treaties are a European constitution or whether they create just
grounds for the development of such constitution, and whether the Treaty of Amsterdam
is one of the stages of development, depends on how the “European Constitution” is
defined and what it consists of.

3. Concept of Constitution

Two different opinions about a European Constitution are observed in the literature. The
first conception compares the development of a European constitution with some models
of state constitutions and thus assesses how big the similarity is. The concept of
constitution which is applied to ordinary states is explored at a European level.25  Under
the second conception the application of the standards of state structures should be
rejected because the original nature of the Community requires the development of its
criteria of assessment.26

Arguments can be made against both models. For example the first model ignores the fact
that states are most widespread but are not the only form of aggregation of political
power and that states are not the only scope of political, social and economic organisation
of people’s cohabitation in a particular situation.27  Besides, when applying a similar model,
the constitutions of the Community and states should be compared either on the basis of
one of the state’s constitution (it is unclear namely whose) or the constitutions of all Mem-
ber States should be compared with the Community’s constitution. However, since the
constitutions of Member States are significantly different, this method involves quite a
number of complications.
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With the second model, the recognition of new scopes of European constitution will re-
main limited if the term “Constitution” is applied because this concept is linked with spe-
cific scopes in terms of long history of its application.

Consequently, it is expedient to develop European constitutional doctrine based upon
the constitutions of Member States and Community’s legal system. European constitu-
tional doctrine like this implies three functions. First, it should demonstrate the unity, on
the other hand it must be able to interpret the existing law and fill the “white spots”, and
must be the model of the future political system of the EU.28 This doctrine has a double
effect - with European-oriented national states and with the special European creation
established on a “higher”, European level.29

Such an approach allows us to link the two models. Consequently it is possible to apply
the concept of constitution within the scope developed by the states and thus take the
special nature of European Communities into account.

Comparison of the constitutions of Member states and the treaties upon which Euro-
pean Union is based allows one to distinguish common features. These treaties involve
the features which formally characterise constitutions. They are reflected in special docu-
ments and are established over the long term30.31 They too set purposes and powers and
provide for the systems of legal protection and values.32  In addition, neither the
organisation nor individual Member State may amend the treaties autonomously. Un-
less specially provided, they depend on frameworks and procedures stipulated under
the treaties.33  Formally a constitution is characterised with criteria provided for under
the state law. Materially treaties also include provisions typical to constitutions. They
regulate the rights and procedures of supreme authority of the Community and its or-
gans, establish functions and purposes of the Community and ensure protection of
individual rights and legal protection of EU citizens.34 Thus, the structure of the Euro-
pean Community is definitely constitutional.35
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4. Other Aspects of a Constitution

4.1 Three Elements – Territory, People, Power

States’ constitutions contain provisions on three basic elements of a state – state
territory, state power and people. Often the latter is not mentioned unambiguously
but is the carrier of sovereignty. Under the concept of people is meant the long-term
union of persons settled on a state territory and over which supreme authority is
exercised by the government. The minimum number of persons is not a determinant
factor. What is important is that it should not concern cohabitation of communities
or union created for the implementation of a number of common interests.36  Conse-
quently, in order to have a state as a subject matter, the full will of participant people
is necessary.37  Pursuant to this opinion the European Community does not carry the
element of people.38  There is no European people39  or an European national self-
consciousness40 . Although each Member State has its own people this is not an
expression of common will of being “European people” in terms of statehood. The
establishment of the European Communities aimed at the achievement of a common
economic interest. Gradually other interests have joined. However, it still appears
the will of implementation of limited scope of interests and not all of them. The Euro-
pean Communities are not claiming that they perfectly regulate and cope with all
issues regarding Member States. Member States exercise essential state functions
themselves.41

The Treaty of Amsterdam and the Treaty of Nice did not make any amendments with
regard to this matter. For example Article 189 of the EC Treaty deals with peoples of
states united in the European Community. Besides, although the first paragraph of Ar-
ticle 17 of the EU Treaty mentions the citizenship of Union, it still is the supplementary
and not substituting institute of nationality because citizenship of union is linked with the
citizenship of the Member State and it finds its content only in conjunction with the latter.
It should also be mentioned that European people is not an essential precondition42  for
the Community’s constitution since the European Community is not a state and will not
develop into a “European state” soon.
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State territory is not given in its classical sense. State territory means some part of the
earth’s surface on which state authority is exercised.43 Pursuant to this understanding
there is no Community’s territory. Even though the territory of the Communities is bor-
dered and therefore definable, this territory is the sum of the territories of Member
States44  and their variation depends on the decisions of Member States.

Neither is there the Community’s power. Power has two expressions which should allow
efficient and organised power inside a country and legal independence outside the
country, namely no subordination on legally higher authority.45 None of this is available
in the case of the European Communities. The monopoly of power is in the hands of
Member States and the European Community depends entirely on the limits of process
of lawmaking.46

As a conclusion, even after enactment of the Treaty of Amsterdam all three classical ele-
ments of statehood are not as clear as in the case of states. However, asserting that
founding treaties are not a constitution only by arguing that the European Union is not a
state is groundless because these elements are the precondition for the existence of a
state and not supranational organisation.

4.2 Provisions Concerning the EC Institutions

European Community has a special organisational form with six institutions: European
Council, Council of the European Union, European Commission, European Parliament,
Court of Justice of the European Union and European Court of Auditors.47  These institu-
tions have the right to act only within the competences granted under the founding trea-
ties. The distribution of competences between the institutions is characterised by a sys-
tem of so-called “checks and balances”.48  It is not the separation of powers in its classical
understanding. However, actually, it is the system of double restriction which gives the
effect similar to the separation of powers in terms of the controlling functions of the
European Court of Justice.

Some institutions are not explicitly qualified as legislative or executive bodies. The ex-
ception is the European Court of Justice which could be qualified as a judicial authority.

43 Isensee, Josef, Staat und Verfassung, in: Isensee, Josef/Kirchhof, Paul, Handbuch des Staatsrechts,
Band I – Grundlagen von Staat und Verfassung, Heidelberg, 1987, § 13, Rn. 32.
44 The same is indicated by Art. 299 of the EC founding treaty.
45 Isensee, Josef, Staat und Verfassung, in: Isensee, Josef/Kirchhof, Paul, Handbuch des Staatsrechts,
Band I – Grundlagen von Staat und Verfassung, Heidelberg 1987, § 13, Rn. 35.
46 Everling, Ulrich, Überlegungen zur Struktur der Europäischen Union und zum neuen Europa-Artikel des
Grundgesetzes, in: DVBl. 1993, 936, 942.
47 Thun-Hohenstein, Christoph, Der Vertrag von Amsterdam: die neue Verfassung der EU; der neue EG-
Vertrag, der neue EU-Vertrag; Erläuterungen der neuen Bestimmungen, 1. Aufl., Wien, 1997, 18.
48 Schweitzer, Michael/Hummer, Waldemar, Europarecht: Das Recht der Europäischen Gemeinschaften
(EGKS, EWG, EAG) – mit Schwerpunkt EWG, 4. Aufl., Berlin, 1993, 231.
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The Council and the Commission have political as well as legislative and executive func-
tions. The Parliament is involved in legislative activity but its role is not dominant in this
process.49  As the European Union is not a state it is not necessary to consider founding
treaties as a constitution only after categorisation of institutions. König50  opposes this
opinion and believes that the concept of constitution can be applied only after meeting
the above criteria. Against König’s opinion we might argue that for the concept of con-
stitution to be valid, it is necessary to establish via institutions the provisions needed for
“state” governance and provide these institutions with particular rights and impose
particular duties. This should be an institutional outline that is visible in the case of the EC
institutions.

5. Conclusion

The lack of a single document called a European Constitution does not mean that Euro-
pean integration has no constitution. The Constitution is reflected in the treaties upon
which the Member States have established the European Communities and the European
Union. These treaties perform the major functions of the European Communities which are
performed in the Member States under the Constitution.

49 König, Christian, Ist die Europäische Union verfassungsfähig?, in: DÖV 1998, 268, 273.
50 König, Christian, Ist die Europäische Union verfassungsfähig?, in: DÖV 1998, 268, 273.


