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sasamarTlo xelisuflebis makontrolebeli funqcia

gazanfar babaxan oRli qiarimovi*

Tanamedrove sazogadoebaSi sasamarTlo ara mxolod axorcielebs marTlmsa-

julebas, aramed aRWurvilia makontrolebeli funqciiTac. makontrolebeli saqmianoba,

upirveles yovlisa, gulisxmobs sasamarTloebis mier aRmasrulebeli xelisuflebis

organoebisa da Tanamdebobis pirTa qmedebebis (umoqmedobis) kanonierebis kontrols.

sakonstitucio samarTlis cnobili ungreli specialisti andraS Saio samarTlianad

aRniSnavda: ̀ imisaTvis, rom arsebobdes sasamarTlo Tavisi konstituciuri mniSvnelobiT

da samarTlebriv saxelmwifoSi asrulebdes masze dakisrebul rols, igi unda akmayofi-

lebdes Semdeg moTxovnebs:

- mxolod sasamarTlos aqvs ufleba, gaasamarTlos, gansakuTrebiT ki, Tavisufleba

aRukveTos damnaSaves Cadenili danaSaulisaTvis;

- sasamarTloSi unda moxdes yvela uflebis ganxorcieleba;

- garantirebuli unda iyos nebismieri samarTaldarRvevis miukerZoebel

sasamarTloSi gasaCivrebis SesaZlebloba~.1

sasamarTlos ufleba – ganixilos moqalaqeTa saCivrebi, romlebic mimarTulia

aRmasrulebeli organoebis ukanono qmedebebis winaaRmdeg, gamomdinareobs

Zalauflebis ganawilebis principisa da SezRudvebisa da xelisuflebis sxvadasxva

Stos Soris Tanafardobis wesidan.

germaniis ZiriTadi kanoni iTvaliswinebs xelisuflebis mier adamianis uflebebis

nebismieri darRvevis sasamarTlo wesiT gasaCivrebis SesaZleblobas. Tavad

konkretuli uflebebis mimniWebeli kanonic ki SeiZleba gasaCivrdes sasamarTloSi

(rac, samarTlebrivi saxelmwifos principebidan gamomdinare, TiTqmis yovelTvis

romelime doneze sasamarTlo wesiT gadasinjvas niSnavs).

sasamarTlo wesiT gadasinjvis ufleba gulisxmobs, rom SesaZlebelia, aRiZras saqme

nebismieri piris winaaRmdeg, aranairi privilegia ar warmoadgens sasamarTlos winaSe

pasuxismgeblobisagan gaTavisuflebis safuZvels, e.i. kanonis winaSe yvela Tanasworia.

amrigad, SeiZleba sqematurad gamoiyos sasamarTlo xelisuflebis saqmianobis

sami ZiriTadi, urTierTdakavSirebuli mimarTuleba:

- moqalaqeTa uflebebisa da kanonieri interesebis dacva;

- marTlwesrigis dacva sisxlissamarTlebrivi da sxva samarTaldarRvevebisagan;

- xelisuflebis organoebis saqmianobis kontroli .2

Cveni sasamarTlo sistemis Tvisebrivad axal cnebas – sasamarTlo kontrols

literaturaSi xSirad moixsenieben xan rogorc sasamarTlo xelisuflebis funqcias3 ,

xan ki rogorc misi ganxorcielebis formas.4

* azerbaijanis respublikis saapelacio sasamarTlos wevri.
1 Øàéî, Ñàìîîãðàíè÷åíèå âëàñòè: êðàòêèé êóðñ êîíñòèòóöèîíàëèçìà, Ìîñêâà (Þðèñò), 1999, 221.
2
 Êîíñòèòóöèîííîå ïðàâî çàðóáåæíûõ ñòðàí, Ìîñêâà (Íîðìà), 2000, 328.
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 Øåéôåð/ßáëîêîâ, Ïîíÿòèå ñóäåáíîé âëàñòè è åå ôóíêöèè, Ïðîáëåìû ñóäåáíî-ïðàâîâîé ðåôîðìû â Ðîññèè:

èñòîðèÿ è ñîâðåìåííîñòü, Ñá. òðóäîâ, Ñàìàðà, 1999, 198.
4
 Ðæåâñêèé/×åïóðíîâà, Ñóäåáíàÿ âëàñòü â Ðîññèéñêîé Ôåäåðàöèè: êîíñòèòóöèîííûå îñíîâû îðãàíèçàöèè è

äåÿòåëüíîñòè, Ìîñêâà, 1998, 102 è ñëåä.
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azerbaijanis respublikaSi sasamarTlo kontrolis konstituciur safuZvels

warmoadgens konstituciis me-60 muxli, romlis Tanaxmadac, yvela moqalaqes aqvs Tavisi

uflebebisa da Tavisuflebebis sasamarTlo wesiT dacvis garantirebuli ufleba, yvelas

aqvs ufleba, sasamarTlo wesiT gaasaCivros xelisuflebis organoebis, politikuri

partiebis, profesiuli kavSirebisa da sxva sazogadoebrivi organoebis, Tanamdebobis

pirTa qmedebebi (umoqmedoba).

TiTqmis yvela kanoni Tu sxva normatiuli aqti iTvaliswinebs moqalaqeTa am

uflebebis ganxorcielebas. Tumca es ufleba romelime kanoniTac rom ar yofiliyo

garantirebuli, tragedia namdvilad ar iqneboda, vinaidan igi warmoadgens sayovelTao

princips, romelic aRiarebulia konstituciiT da romelic upiratesi da uSualo

iuridiuli Zalis mqone instrumentia azerbaijanis mTel teritoriaze.

ramdenadac ucnaurad SeiZleba mogveCvenos, azerbaijanis respublikaSi aRmasru-

lebeli organoebis kanonsawinaaRmdego qmedebebis sasamarTlo wesiT gasaCivrebis

procedura gansazRvrulia samoqalaqo saproceso kodeqsiT. saqme isaa, rom aseTi

praqtika damaxasiaTebeli ar aris sazRvargareTis qveynebisaTvis da, Cveni azriT,

warmoadgens sabWoTa samarTlis uaryofiT stereotips.

gacilebiT ukeTesi iqneboda, momzadebuli da miRebuli yofiliyo specialuri

kanoni, romelic moawesrigebda Sesabamis sazogadoebriv urTierTobebs. vfiqrobT,

ukve dadga amisi dro.

swored aRniSnul sakiTxebs eZRvneba samoqalaqo saproceso kodeqsis meore nawili

– `zogadsamarTlebrivi urTierTobebidan gamomdinare urTierTobebis mowesrigeba

(gansakuTrebuli sasarCelo warmoeba)~. am nawilis saTauri, rbilad rom vTqvaT,

gaocebas iwvevs. bundovania, Tu ra SeiZleba igulisxmebodes `zogadsamarTlebriv

urTierTobebSi~.

Cveni azriT, azerbaijanis respublikis samoqalaqo saproceso kodeqsis es ̀ gamocana~

sakanonmdeblo ganmartebas saWiroebs.

samoqalaqo saproceso kodeqsis 285-e muxlis Tanaxmad, aseTi saxis warmoebas

miekuTvneba saqmeebi, romlebic aRZrulia:

- saarCevno uflebebis dacvis Sesaxeb gancxadebis safuZvelze;

- aRmasrulebeli xelisuflebis Sesabamisi organoebisa da adgilobrivi TviTmmarTve-

lobis organoebis da maTi Tanamdebobis pirebis mier administraciuli samarTal-

darRvevis Taobaze miRebuli gadawyvetilebebis Sesaxeb gancxadebis safuZvelze;

- aRmasrulebeli xelisuflebis Sesabamisi organoebisa da adgilobrivi TviTmmarTve-

lobis organoebis, sxva organoebisa da organizaciebis da maTi Tanamdebobis pirebis mier

miRebuli gadawyvetilebebisa da qmedebebis (umoqmedobis) Sesaxeb gancxadebis safuZvelze;

- samxedro Tanamdebobis pirebisa da mmarTveli organoebis mier miRebuli

gadawyvetilebebisa da qmedebebis (umoqmedobis) Sesaxeb gancxadebis safuZvelze;

- normatiuli aqtebis kanonierebis gasaCivrebis Sesaxeb gancxadebis safuZvelze.

aSkaraa, rom aRniSnuli nawilis debulebebi SeiZleba warmoadgendes aRmasrulebeli

xelisuflebis Sesabamisi organoebisa da adgilobrivi TviTmmarTvelobis organoebis

da maTi Tanamdebobis pirebis TviTnebobisagan moqalaqeebis dacvis saukeTeso garantias.

aRniSnul saqmeebs ganixilavs saerTo sasamarTloebi (25-e muxli).

aRniSnuli warmoebis damaxasiaTebel niSans warmoadgens is, rom, samoqalaqo

saproceso kodeqsis 287-e muxlis Tanaxmad, mtkicebulebis tvirTi, Sesabamisi aqtebis

miRebis valdebuleba ekisreba saxelmwifo xelisuflebis, TviTmmarTvelobis im
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organoebsa da organizaciebs, romlebmac miiRes aRniSnuli aqtebi. es ki Cinovnikebis

TviTnebobisagan moqalaqeTa dacvis garantiebis gaumjobesebisaken wingadadgmul

nabijia.

azerbaijanis respublikis sisxlis samarTlis saproceso kodeqsSi arsebobs speci-

aluri Tavi - `sasamarTlo kontroli~. igi aregulirebs urTierTobebs, romlebic

warmoiSoba sasamarTlos mier calkeuli sagamoZiebo, proceduruli an operatiul-

samZebro RonisZiebebis Catarebaze nebarTvis gacemis SemTxvevaSi, sisxlis samarTlis

procesis ganmaxorcielebeli organos qmedebebis an gadawyvetilebebis gasaCivrebisas,

savaldebulo xasiaTis procesualuri RonisZiebebis gamoyenebis SemTxvevaSi da sxva.

unda aRiniSnos, rom sasamarTloebis makontrolebeli saqmianoba ar regulirdeba

erTiani, kodificirebuli aqtiT, rac, Cveni azriT, warmoadgens sakanonmdeblo

teqnikis seriozul xarvezs.

TiTqmis yvela kanoni Tu normatiul-samarTlebrivi aqti Seicavs debulebas

sasamarTlo kontrolis Sesaxeb. Cveni azriT, ufro efeqtiani da mizanSewonili

iqneboda, rom erT kanonSi an kodeqsSi yofiliyo Tavmoyrili yvela is urTierToba,

romlebic dakavSirebulia sasamarTlo kontrolis ganxorcielebasTan.

amrigad, sasamarTlo kontrolis ZiriTad amocanaa kerZo pirebis mier saxelmwifo

xelisuflebis organoebis gadawyvetilebebisa da qmedebebis winaaRmdeg aRZruli

saCivrebis ganxilva.

aseTi saxis davebis gadasawyvetad specializebul administraciul sasamarTloebs

unda hqondeT kanonsawinaaRmdego maregulirebeli aqtebis gauqmebis, aqtebSi

cvlilebebis Setanis moTxovnis, zaralis anazRaurebis ufleba Zalauflebis

gadametebiT miRebuli aqtis aramarTlzomierad aRiarebis SemTxvevaSi da sxva.5

administraciuli aqtebis gauqmeba Tavad administraciuli xelisuflebis an

sasamarTlos mier niSnavs, rom gauqmebuli aqti arasodes ar arsebobda.6

zogierT saxelmwifoSi aseTi saxis davebis gadasawyvetad Seqmnilia specializebuli

administraciuli sasamarTloebi. mraval saxelmwifos Soris, sadac administraciuli

sasamarTloebis avtonomiuri sistema moqmedebs, klasikur magaliTad miCneulia

safrangeTi. iTvleba, rom am sistemas safuZveli napoleonma daudo, romelmac 1799 wels

daaarsa gansakuTrebuli organo – saxelmwifo sabWo. mas dRemde erT-erTi umniSvne-

lovanesi roli ekisreba qveynis saxelmwifo organoebis sistemaSi; igi saTaveSi udgas

administraciuli sasamarTloebis samsafexurian sistemas.

aRniSnul saxelmwifoebSi administraciuli marTlmsajuleba moiazreba rogorc

moqalaqeebsa da saxelmwifo xelisuflebis organoebs (Tanamdebobis pirebs) Soris

warmoqmnili administraciul-samarTlebrivi davebis gadawyvetis gansakuTrebuli

procedura7 .

yofili sabWoTa kavSiris samecniero sivrceSic gvxvdeba saintereso winadadebebi

administraciuli sasamarTloebis SemoRebis Taobaze. magaliTad, dikovis azriT:

`...amJamad, rodesac saxelmwifo xelisuflebis organoebze sasamarTlo kontroli

ruseTis samarTlebrivi realobis ganuyofel nawilad iqca, dadga dro iseTi adminis-

5 Êîíñòèòóöèîííîå ïðàâî çàðóáåæíûõ ñòðàí, Ìîñêâà (Íîðìà), 2000, 335.
6 Êîíîíîâ, Îá îáùèõ ïðèíöèïàõ ïðàâà âî Ôðàíöóçñêîé è Áåëüãèéñêîé ñóäåáíîé ïðàêòèêå ïî
àäìèíèñòðàòèâíûì äåëàì, Ãîñóäàðñòâî è ïðàâî, 2001, ¹ 3, 85.
7 Àëåõèí/Êàðìîëèöêèé/Êîçëîâ, Àäìèíèñòðàòèâíîå ïðàâî Ðîññèéñêîé Ôåäåðàöèè, Ìîñêâà (ÇÅÐÖÀËÎ), 1997,
322.
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traciuli marTlmsajulebis, anu specializebuli sasamarTloebis Seqmnisa, romlebic

ganixilavdnen kerZo pirebis saCivrebs saxelmwifo xelisuflebis organoebis, Tanamde-

bobis pirebis an im pirebis mimarT, romelTac ekisrebaT saxelmwifo xelisuflebis

uflebamosilebis ganxorcielebasTan dakavSirebuli funqciebi~8 .

unda aRiniSnos, rom sasamarTlo kontrolis instituti ufro zust samarTlebriv

regulirebas saWiroebs, gansakuTrebiT ki administraciul-samarTlebrivi

urTierTobebis dros wamoWrili saqmeebis ganxilvis specifikur-samarTlebrivi

proceduruli wesebis SemoRebasTan mimarTebiT.9

vimedovnebT, rom samomavlod azerbaijanis respublikaSi adgils daimkvidrebs

administraciuli sasamarTloebis efeqtiani sistema, rac xels Seuwyobs sasamarTlo

xelisuflebis rolis mniSvnelobis amaRlebas da Seqmnis adamianisa da moqalaqis im

uflebebisa da Tavisuflebebis dacvis qmediT meqanizms, romlebic garantirebulia

azerbaijanis respublikis konstituciiT.

8 Äèêîâ, Ïðîáëåìû ñîçäàíèÿ ñèñòåìû àäìèíèñòðàòèâíîé þñòèöèè â Ðîññèè (â ñâåòå çàðóáåæíîãî îïûòà),
Ãîñóäàðñòâî è ïðàâî, 2001, ¹ 5, 32.
9 Ñàëèùåâà/Õàìàíåâà, Èñïîëíèòåëüíàÿ è ñóäåáíàÿ âåòâè âëàñòè: ñîîòíîøåíèå è âçàèìîäåéñòâèå, Ãîñóäàðñòâî
è ïðàâî, 2000, ¹ 1, 10.


