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`jeplakis~ saqmianoba

saqarTvelos Sromis kodeqsis proeqti da kontinenturi evropis

qveynebis Sromis samarTlis zogierTi ZiriTadi principi

leonide adeiSvili* †

daviT kereseliZe**

qvemoT gamaxvilebulia yuradReba SromiTi xelSekrulebisaTvis, iseve rogorc

SromiTi urTierTobisaTvis, damaxasiaTebel zogierT mniSvnelovan principze, romlebic

aisaxa Sromis kodeqsis zogadi da individualuri nawilis proeqtSi. aqve warmodgenilia

proeqtis  momzadebis mokle istoriuli eqskursi da mis SemuSavebisas wamoWril calkeul

sakiTxTan mimarTebiT proeqtis SemmuSavebeli samuSao jgufis mier gamoxatuli pozicia.

1. SromiTi urTierTobebis mowesrigeba kontinenturi evropis qveynebSi

kontinenturi evropis qveynebSi SromiTi urTierTobebis mowesrigebis gansxva-

vebuli gzebi iqna arCeuli. ase magaliTad:

 italiis 1942 wlis samoqalaqo kodeqsis (Codice civile, Cc) me-5 wignis 2060-e-2135-e

muxlebi moicavs Sromis samarTlis maregulirebel zogad debulebebs;

1911 wlis Sveicariis samoqalaqo kodeqsis me-5 nawilis – valdebulebiTi samarTlis

(Obligationenrecht, OR) – 1972 wlidan amoqmedebuli me-10 kari miznad isaxavs SromiTi

saxelSekrulebo samarTalis mowesrigebas;

1992 wlis niderlandebis axali samoqalaqo kodeqsis (Nieuw Nederlands Burgerlijk
Wetboek, NBW) me-3 wignis 1997 wlidan ZalaSi Sesuli me-10 kari moicavs individualuri

Sromis samarTlis arsebiTad amomwurav mowesrigebas.

sxva qveynebis samoqalaqo kodeqsebi, awesrigebs ra valdebulebiTi xelSekrulebis

iseT saxes, rogoricaa momsaxurebis xelSekruleba, moicavs Sromis samarTlisaTvis

mniSvnelovan zogad-abstraqtul principebs. amasTan, miuxedavad imisa, rom  isini

SromiTi xelSekrulebis ramdenime valdebulebiT samarTlebriv prototips

iTvaliswineben, mizanSewonilad iqna miCneuli Sromis samarTlis specialur kanonebSi

mowesrigeba.ase magaliTad:

safrangeTSi 1884 wels miRebuli profesiuli gaerTianebebis (liberté d’association
professionelle) da 1898 wlis Sromis dacvis Sesaxeb kanonebiT safuZveli Caeyara SromiTi

urTierTobebis specialuri kanonmdeblobiT mowesrigebas. 1910 wlidan SromiTi

urTierTobis momwesrigebeli wesebi ZiriTadad Tavmoyrilia Sromis kodeqsSi (Code
du Travail, CT), Tumca paralelurad moqmedebs calkeuli SromiTi urTierTobis

maregulirebeli specialuri kanonebi;

espaneTSi 1980 wels miRebul iqna specialuri kanoni (Estatuto de los Trabajadores,
ET), romlis SemuSavebis mizans Sromis samarTlis 1889 wlis samoqalaqo kodeqsis

(Código civil) moqmedebis sferodan gamotana da amomwuravi mowesrigeba warmoadgens;

* samuSao jgufis xelmZRvaneli, Tsu-is profesori.
** `jeplakis~ direqtoris moadgile samarTlebriv sakiTxebSi.
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postsabWouri qveynebi sabWoTa kavSiris samarTlebriv sivrceSi damkvidrebuli

tradiciis erTgulni darCnen da, Sesabamisad, axali Sromis kodeqsebi SemuSavebul iqna

azerbaijanSi, ruseTSi, yazaxeTsa da sxva saxelmwifoebSi.

am qveynebisagan gansxvavebiT, germaniaSi Sromis kodeqsis Tu individualuri SromiTi

saxelSekrulebo urTierTobebis momwesrigebeli erTiani kanonis (Arbeitsvertragsgesetz)

miRebis yvela mcdeloba warumatebeli aRmoCnda. Sedegad, SromiTi urTierTobebis

calkeuli sakiTxis mowesrigeba samoqalaqo kodeqsis (Bürgerliches Gesetzbuch, BGB)
momsaxurebis xelSekrulebis §611-e da Semdgomi paragrafebis, specialuri kanonebisa

da sasamarTlo praqtikis meSveobiT miiRweva.

2. saqarTveloSi arsebuli sakanonmdeblo baza

saqarTveloSi SromiT samarTlebriv urTierTobebs awesrigebs 1973 wlis 1

oqtombris Sromis kanonTa kodeqsi, romelSic Zireuli cvlilebebi Setanil iqna,

upirveles yovlisa, 1997 wlis 12 noembris kanoniT `saqarTvelos Sromis kanonTa

kodeqsSi cvlilebebisa da damatebebis Setanis Sesaxeb~. garda amisa, damatebiTi

sakanonmdeblo baza ganisazRvreba mTeli rigi specialuri kanonebiT, rogoricaa,

magaliTad, kanonebi `profesiuli kavSirebis Sesaxeb~, `koleqtiuri xelSekrulebisa

da SeTanxmebis Sesaxeb~ da `koleqtiuri SromiTi davis mowesrigebis wesis Sesaxeb~.

1997 wlis saqarTvelos samoqalaqo kodeqsSi – zogierTi mkvlevris mier

gamoTqmuli mosazrebis miuxedavad – ar iqna integrirebuli wigni Sromis samarTlis

Sesaxeb. Sesabamisad, SromiTi urTierTobebis mosawesrigeblad axali kanonisa Tu

kodeqsis miReba kvlavac aqtualuri rCeba. misi meSveobiT unda moxdes Tanamedrove,

sabazro ekonomikis pirobebSi moqmedi, wesebis damkvidreba.

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministrosTan

Seqmnili samuSao jgufis mier SemuSavebuli Sromis kodeqsis proeqti swored arsebuli

sakanonmdeblo vakuumis Sevsebas emsaxureba.

3. `jeplakis~ monawileoba Sromis kodeqsis proeqtis SemuSavebaSi

saqarTvelos Sromis, janmrTelobisa da socialuri dacvis saministros 2001 wlis

12 aprilis #01/05-243 werilisa da saqarTvelos sagareo saqmeTa saministros 2001 wlis

28 maisis #8-09/515 Suamdgomlobis safuZvelze, ekonomikuri politikisa da samarT-

lebrivi sakiTxebis qarTul-evropuli sakonsultacio centris (`jeplaki~) samuSao

gegmaSi gaTvaliswinebul iqna konsultaciebis gaweva Sromis samarTlis sferoSi.

kerZod, ̀ jeplaks~ daevala samuSao jgufis mier SemuSavebuli Sromis kodeqsis proeqtis

analizi, misi evropuli kavSiris kanonmdeblobasTan Sesabamisobis kuTxiT.

2001 wlis 12 oqtombers Sromis, janmrTelobisa da socialuri dacvis saministrosa

da ̀ jeplakis~ mier moewyo erToblivi seminari ̀ saqarTvelos Sromis kodeqsis proeqtis

Sesaxeb~. seminarze gamarTuli diskusiis Sedegebi aisaxa winamdebare proeqtSi, romlis

samuSao variantsac warmogidgenT sajaro ganxilvisaTvis.
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4. individualuri nawilis (individualuri SromiTi urTierTobebis) struqtura

damkvidrebuli tradiciisamebr individualuri SromiTi urTierTobebis

mowesrigebas win uZRvis `zogadi debulebani~ SromiTi urTierTobis mowesrigebaSi

kodeqsis adgilis, iseve rogorc Sromis samarTlis zogadi safuZvlebis, gansazRvris

mizniT.

individualuri SromiTi urTierTobebis mowesrigebisas SeirCa sistema, romelic

zogad-abstraqtul cnebaTa sistemis principebis dacviT, Tanmimdevrulad awesrigebs

SromiTi urTierTobis warmoSobidan mis Sewyvetamde arsebul urTierTobebs.

proeqtis avtorebma uari Tqves SromiTi urTierTobebis sabWouri sistemisaTvis

damaxasiaTebel araTanmimdevrul mowesrigebaze, romlis drosac, magaliTisaTvis,

SromiTi xelSekrulebis Sewyvetis mowesrigeba win uswrebda samuSao da dasvenebis

drois, iseve rogorc Sromis anazRaurebis Sesaxeb, debulebebs.

gamomdinare iqidan, rom damqiravebelsa da daqiravebuls Soris SromiTi

ufleba-movaleobani warmoiSoba maT mier dadebuli SromiTi xelSekrulebis

safuZvelze (calkeul SemTxvevaSi – misi momzadebis stadiaze), kodeqsis sistemaSi

Tanmimdevrulad aisaxa winasaxelSekrulebo urTierTobis dros da Semdgom

SromiTi xelSekrulebis dadebis safuZvelze warmoSobili mxareTa ufleba-

movaleobebi.

gamonakliss warmoadgens daqiravebulis konstituciiT garantirebuli zogierTi

ufleba da Tavisufleba, rogoricaa: Sromis Tavisufleba, gaerTianebisa (Tanabrad

vrceldeba aseve damqiravebelzec) da gaficvis uflebebi (saqarTvelos konstituciis

30-e, 26-e da 33-e muxlebi). isini kodeqsis zogad debulebebSi aisaxa SromiTi

urTierTobis arsis ganmsazRvrel mxareTa sxva uflebebsa da movaleobebTan erTad,

romlebic Semdgom calkeul TavebSi dakonkretebasa da gavrcobas poveben.

5. moqmedebis sfero

kontinenturi evropis qveynebis samarTalSi Cven ver vxvdebiT Sromis samarTlis

momwesrigebeli normatiuli aqtebis moqmedebis sferos zogad gansazRvrebebs.

Sesabamisi normatiuli aqtis moqmedebis sferos gansazRvrisas mxedvelobaSi miiReba

uSualod is ganmasxvavebeli niSan-Tvisebani, rac SromiT urTierTobas mijnavs zogadad

valdebulebiTi urTierTobisagan. SromiTi urTierTobebis calke kanonsa Tu kodeqsSi

mowesrigeba xom uSualod im specifikidan momdinareobs, romelic aseT urTierTobas

samoqalaqo kodeqsiT regulirebuli urTierTobebisagan ganasxvavebs. Sesabamisad,

calkeul qveyanaSi mocemuli SromiTi xelSekrulebis (mag., OR-is 319-e muxli) Tu

daqiravebulis cnebis (mag., ET-is 1-li muxlis 1-li nawili) ganmarteba zogadad Sromis

samarTlis specifikisa da, Sesabamisad, misi momwesrigebeli normatiuli aqtebis (pirTa

wris mixedviT) moqmedebis sferos ganmsazRvreladac unda miviCnioT.

proeqtis avtorebmac msgavsi gza airCies da Sesabamisad, proeqtis 1-li muxli

Seicavs miTiTebas SromiT urTierTobaze, romelic warmoiSoba SromiTi xelSek-

rulebis safuZvelze (proeqtis me-2 muxli) da romlis gamijvnac sxva saxelSekrulebo

urTierTobebisagan damqiraveblis da, gansakuTrebiT, daqiravebulis Sromis

samarTlisaTvis centraluri cnebebis meSveobiT miiRweva (proeqtis me-4 muxli).
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proeqtis 1-li muxliT ganisazRvra SromiTi kodeqsis adgili SromiTi urTierTobebis

mowesrigebaSi. amasTan, mizanSewonilad iqna miCneuli samoqalaqo kodeqsis me-2 muxlis

me-2 nawiliT qarTul samarTalSi damkvidrebuli specialuri kanonebis upiratesi gamoye-

nebis xazgasma ufro zogad kanonebTan mimarTebiT (rac ar damkvidrda sxva arcerT

postsabWour samarTlis sistemaSi). amgvarad, is urTierTobebi, `romlebic gansxvave-

bulad ar aris mowesrigebuli specialuri samarTlebrivi urTierTobis maregulirebeli

kanoniT an saqarTvelos saerTaSoriso xelSekrulebiT~, eqceva Sromis kodeqsis moqmedebis

sferoSi. xolo ̀ SromiT urTierTobasTan dakavSirebuli sakiTxebi, romlebsac ar awesri-

gebs es kodeqsi an sxva specialuri kanoni, regulirdeba samoqalaqo kodeqsis normebiT~.

6. Sromis samarTlis wyaroebi

kontinenturi evropis samarTlis sistemebSi mizanSewonilad ar miiCneva normatiuli

aqtebis ierarqiis ganmeorebiTi mowesrigeba calkeul kanonebSi. igi, rogorc wesi, mxolod

konstituciiT ganisazRvreba. xolo saqarTveloSi, konstituciis garda, `normatiuli

aqtebis Sesaxeb~ specialuri kanonic ki iqna SemuSavebuli. miuxedavad imisa, rom proeqtis

avtorebma aseTi CamonaTvalis gakeTeba mizanSewonilad ar miiCnies, isini nawilobriv

gamoexmaurnen saqarTveloSi damkvidrebul tradicias da SromiTi urTierTobebis

mimarT moqmedi samarTlis normebis iseTi nusxa warmoadgines, romelic damatebiT

iuridiul datvirTvas iZens. masSi aisaxa kontinenturi evropis qveynebSi gavrcelebuli

– mag., ET-is me-3 muxlis 1-li nawilis msgavsi – miTiTebac Sromis samarTlis iseT damatebiT

wyaroze, rogoricaa koleqtiuri xelSekruleba (proeqtis me-2 muxlis me-2 nawili).

7. SromiTi xelSekruleba, rogorc SromiTi urTierTobis safuZveli

SromiTi urTierTobis safuZvelia SromiTi xelSekruleba, romelic valdebu-

lebiTi xelSekrulebis specialuri saxea. misi gansakuTrebuloba mdgomareobs

xelSekrulebis mxareTa Soris arsebuli samarTlebrivi urTierTobis TaviseburebaSi,

radganac kerZo samarTlisaTvis fuZemdebluri mxareTa Tanasworobis principi

xelSekrulebis dadebis momentidan garkveul modificirebas ganicdis. kerZod,

daqiravebuli eqceva damqiraveblis nebis zegavlenis qveS, damokidebuli xdeba mis

miTiTebebze da mis mier gansazRvrul organizaciul pirobebze.

frangul samarTalSi gabatonebuli ganmartebis Tanaxmad, SromiTi xelSekruleba

gansxvavdeba sxva valdebulebiTi xelSekrulebisgan imiT, rom daqiravebuli kisrulobs

valdebulebas, piradad Seasrulos samuSao daqvemdebarebul mdgomareobaSi (lien de sub-
ordination). ukanaskneli niSani (daqvemdebarebuli mdgomareoba) moicavs daqiravebulis

valdebulebas, daeqvemdebaros damqiraveblis miTiTebebs da, Sesabamisad, Seasrulos

anazRaurebadi samuSao am ukanasknelis mier dadgenil SromiT reJimSi (CT-is L.121-1 da

Semdgomi muxlebi). aRniSnuli ganmarteba aRiarebulia zogadad kontinenturi evropis

samarTlebriv sistemebSi (mag.: ET-is 1-li muxlis 1-li nawili, Cc-is 2094-e muxli, germaniaSi

– Schaub, Arbeitsrechtshandbuch, § 8, RdNr. 1 ff.; Hueck`Nipperdey, Lehrbuch des Arbeitsrechts, § 9 II).
swored daqiravebuls, rogorc xelSekrulebis ufro daucvel mxares, icavs Sromis

samarTali, romelic misTvis dacvis minimalur standartebs awesebs, romelTa Secvla-

modificireba mxolod daqiravebulis sasargeblod aris dasaSvebi (mag.: ET-is me-3

muxlis 1-li nawili, moqmedi Sromis kanonTa kodeqsis me-6 muxli).
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proeqtis avtorebma gaiziares aseTi xedva da, misi mniSvnelobidan gamomdinare,

mizanSewonilad miiCnies saTanado miTiTebis gakeTeba uSualod zogad debulebebSi

(me-2 muxlis me-3 nawili).

8. xelSekrulebis dadebis Tavisufleba

SromiTi urTierTobis warmoSobisas, rogorc wesi, kerZosamarTlebrivi urTierTobe-

bisaTvis fuZemdebluri yvela Tavisuflebis SenarCuneba xdeba. xelSekrulebas mxareebi

deben nebis Tavisufali gamovlenis safuZvelze (sabWoTa samarTlisagan gansxvavebiT,

gamoricxulia romelime mxaris iZuleba xelSekrulebis dadebaze). Tumca amavdroulad

mxedvelobaSi unda iqnes miRebuli nebismieri diskriminaciis akrZalvis moTxovna,

romelic uSualod konstituciidan momdinareobs (Tanasworobis principi). diskri-

minaciis akrZalvas iTvaliswinebs rogorc proeqtis zogadi (me-5 muxli), ise winasaxel-

Sekrulebo urTierTobebis momwesrigebeli debulebebi (mag., me-19 muxli).

miuxedavad imisa, rom kontinenturi evropis qveynebis Sromis samarTalSi

SesaZlebelia, damqiraveblis xelSekrulebis dadebis Tavisufleba SeizRudos

gansazRvruli formiT daqiravebulTa SerCevisas  (safrangeTSi iseT organizaciaSi,

romelSic 20-ze meti daqiravebulia, savaldebuloa SezRuduli SesaZleblobebis piris

dasaqmeba), proeqtis avtorebma am etapze mizanSeuwonlad miiCnies raime gamonaklisis

daweseba. Sesabamisad, xelSekrulebis Tavisuflebis SezRudva mxolod kanoniT

gansazRvrul gamonaklis SemTxvevebSia dasaSvebi da es SeiZleba, specialuri kanonis

meSveobiT ganisazRvros.

9. xelSekrulebis Sinaarsis gansazRvris Tavisufleba

xelSekrulebis pirobebi, romlebzec mxareebi Tanxmdebian, aseve maTi Sexedulebi-

samebr ganisazRvreba da gasaTvaliswinebelia mxolod kanoniT an koleqtiuri xelSek-

rulebiT ganmtkicebuli minimaluri dacvis standartebi. amasTan, kanoniT xelSekru-

lebis Sinaarsis gansazRvris Tavisuflebis nebismieri SezRudva, anu, magaliTad, im

pirobebis gansazRvra, romelTac xelSekruleba aucileblad unda moicavdes, emyareba

uSualod mxareebis, upirveles yovlisa, daqiravebulis interesebs (proeqtis 24-e-

33-e muxlebi).

10. xelSekrulebis formis Tavisuflebis SezRudva

valdebulebiTi samarTlis xelSekrulebis formis Tavisuflebis principi, rogorc

wesi, moqmedebs kontinenturi evropis qveynebis Sromis samarTalSic, Tumca garkveuli

SezRudvebiT. ase magaliTad, safrangeTsa da espaneTSi uvado xelSekrulebis dadebis

prezumfcia (mag., espaneTis Sentencia del Tribunal Supremo, Aranzadi, Repertorio de
Jurisprudencia, 1989, 4547) ganapirobebs werilobiTi formis aucileblobas vadiani da

SeTavsebiTi SromiTi xelSekrulebebisaTvis. espaneTis kanonmdeblobiT werilobiTi

forma savaldebuloa aseve praqtikis, samuSaos saxlSi Sesrulebisa da gamosacdeli vadis

Sesaxeb SeTanxmebis SemTxvevebSic. niderlandebSi NBW-is 7:655-e muxliT gansazRvruli

SromiTi urTierTobisaTvis arsebiTi monacemebis daqiravebulisaTvis werilobiT

Setyobinebis garda, savaldebuloa werilobiTi formis dacva, agreTve, xelSekrulebaSi
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pirgasamtexlos (NBW-is 7:650-e muxli) an konkurenciis akrZalvis Sesaxeb (NBW-is 7:653-

e muxli) SeTanxmebis SemTxvevaSi. italiaSi Cc-is 2096-e muxli werilobiTi formis dacvas

savaldebulod miiCnevs SromiTi xelSekrulebis gamosacdeli vadiT dadebis SemTxvevaSi.

warmodgenil proeqtSi, sxva postsabWouri qveynebis Sromis kodeqsebis msgavsad,

savaldebuloa Sromis xelSekrulebis werilobiTi dadeba. amasTan, umniSvnelovanes

princips ayalibebs proeqtis 28-e muxlis me-2 nawili, romlis Tanaxmadac SromiTi

xelSekruleba dadebulad CaiTvleba werilobiTi formis daucveladac, `Tu

daqiravebuli damqiraveblis TanxmobiT faqtobrivad Seudga muSaobas~.

yuradRebas imsaxurebs xelSekrulebis ena. CT-is L.121-1 muxlis (1994 wlis 4 agvistos

mdgomareobiT) moTxovna – xelSekruleba dadebuliyo frangul enaze, antikonstitu-

ciurad iqna miCneuli safrangeTis sakonstitucio sasamarTlos gadawyvetilebiT

(Conseil Constitutionnel, 29.07.1994, 94-345 DC). Sesabamisad, proeqtiT Tumca

gaTvaliswinebulia SromiTi xelSekrulebis dadeba saxelmwifo enaze, magram im

SemTxvevaSi, Tu xelSekrulebis mxare ar flobs saxelmwifo enas, igi `unda daidos,

agreTve, misTvis gasageb enazec da orive egzemplars eniWeba Tanabari iuridiuli

Zala~ (28-e muxlis 1-li nawili).

SromiTi xelSekrulebis dadebis dros arsebuli nakli (baTilobis safuZveli),

samoqalaqo samarTalSi moqmedi zogadi principisagan gansxvavebiT, ar xdis xelSek-

rulebas Tavidanve, anu dadebis momentidan, baTilad, aramed igi Zaladakargulad

CaiTvleba mxolod baTilobis safuZvlis gamovlenis momentidan. amasTan, daqiravebuli

ar kargavs gaweuli samuSaosaTvis gasamrjelos miRebis moTxovnis uflebas (mag.: OR-is

320-e muxlis me-3 nawili, ET-is me-9 muxlis me-2 nawili).

11. vadiani xelSekruleba

SromiTi xelSekruleba, rogorc wesi, unda daidos ganusazRvreli vadiT (CT-is L.121-
5 muxli). gansazRvruli vadiT xelSekrulebis dadeba SesaZlebelia mxolod gansa-

kuTrebul, kanoniT amomwuravad gansazRvrul, SemTxvevebSi. aRniSnuli safrangeTSi CT-

is L.122-1 – 122-3-17 muxlebis, espaneTSi ET-is me-15 muxlis, xolo germaniaSi 2001 wlidan

ZalaSi Sesuli SeTavsebiTi da vadiani xelSekrulebebis Sesaxeb kanonis (Teilzeit- und
Befristungsgesetz) §14-is saTanado CamonaTvalis meSveobiT  xorcieldeba.

Tumca unda aRiniSnos, rom kontinenturi evropis qveynebis kanonmdebloba vadiani

xelSekrulebis dadebis SesaZleblobis sakmaod vrcel speqtrs iTvaliswinebs. kerZod,

igi calkeul qveyanaSi nebadarTulia sxva daqiravebulTa Secvlis mizniT (piris

samxedro samsaxurSi gawvevis Tu mSobiarobasTan dakavSirebuli Svebulebis dros),

droebiTi amocanis Sesasruleblad, an bazarze Seqmnili gansakuTrebuli mdgoma-

reobidan gamomdinare da a.S. amasTan, zogierT qveyanaSi yovelgvari damatebiTi

safuZvlis arsebobis gareSec SesaZlebelia vadiani xelSekrulebis dadeba, Tu igi

dasaqmebis problemis gadaWris xelSewyobis mizniT xorcieldeba.

warmodgenili proeqtis 34-e muxli swored am principis danergvas isaxavs miznad:

SromiTi xelSekruleba ideba ganusazRvreli vadiT, misi dadeba gansazRvruli vadiT

daiSveba mxolod kanoniT amomwuravad mowesrigebul SemTxvevebSi.

`jeplakis~ saqmianoba
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12. daqiravebulis ZiriTadi valdebulebebi

daqiravebulis ZiriTadi valdebulebaa, gulmodgined Seasrulos xelSekrulebiT

dakisrebuli samuSao daqvemdebarebul mdgomareobaSi (proeqtis me-3 muxlis me-2

nawili). es valdebuleba erTnairad moqmedebs yvela saxisa da Sinaarsis SromiT

urTierTobaSi. daqiravebulis cnebis umniSvnelovanesi elementi – ̀ daqvemdebarebuli

mdgomareoba~ (lien de subordination, dipendenze, Unterodnungsverhältnis) – arsebiTad

ganapirobebs SromiTi urTierTobis Sinaarss da mijnavs mas sxva valdebulebiTi

urTierTobebisagan. amasTan, daqiravebuls ekisreba samuSaos piradad Sesrulebisa

da damqiraveblisadmi loialobis valdebulebebi.

daqiravebuli valdebulia, Seasrulos samuSao gulmodgined (mag.: OR-is 321a
muxlis 1-li nawili, Cc-is 2104-e muxlis 1-li nawili), gamoavlinos mxareebis mier

samuSaos SesrulebisaTvis aucilebel pirobad miCneuli profesiuli Cvevebi da unari

(proeqtis me-40 muxli), radganac swored am konkretul garemoebebze amyarebda

damqiravebeli Tavis nebis gamovlenas xelSekrulebis dadebis dros. espaneTis

specialuri kanoni daqiravebuls ̀ bejiTad~ (diligencia) muSaobisa da ̀ produqtulobis

zrdis xelSewyobis~ valdebulebebsac ki akisrebs (ET-is me-5 muxli).

daqiravebuli valdebulia, samuSao Seasrulos piradad (mag.: OR-is 320-e muxlis

me-3 nawili, BGB-is §613), Tumca, samuSaos specifikidan gamomdinare, SesaZlebelia,

igi mesame piris mier iqnes Sesrulebuli (proeqtis 38-e muxli). SromiTi urTierTobis

amgvari modificireba mxareTa nebazea damokidebuli.

samuSao jgufma mizanSewonilad ar miiCnia, rom loialobis valdebuleba (mag.:

OR-is 321a muxlis me-3 da me-4 nawili, Cc-is 2105-e muxli) daqiravebulis ZiriTad

valdebulebad ganxiluliyo. is, rom Tavisi valdebulebebis Sesrulebisas

daqiravebulma unda ixelmZRvanelos loialobis principiT, – mag., ar Seasrulos

samuSao mesame piris (gansakuTrebiT konkurentis) sasargeblod, Seinaxos sawarmoo

saidumlo, nou-hau (mag. gaTvaliswinebulia OR-is 321a muxlis me-3 da me-4 nawilSi), –

warmoadgens mis mniSvnelovan, Tumca damatebiT, valdebulebas (proeqtis 41-e muxli).

13. damqiraveblis miTiTebis ufleba

is, Tu rogor unda Seasrulos samuSao daqiravebulma, ZiriTadad calmxrivad

ganisazRvreba damqiraveblis mier misi miTiTebis uflebis gamoyenebiT (mag.: Weisungen
OR-is 321d muxlis 1-l nawilSi, direzione Cc-is 2094-e muxlSi, germaniaSi Weisungsrecht,
BAG NJW 1996, 1770). daqiravebulis daqvemdebarebuli mdgomareoba avaldebulebs

mas, daemorCilos damqiraveblis miTiTebebs da organizaciaSi moqmed specialur

wesebs.

amasTan, mas unda gaaCndes realuri SesaZlebloba, gaecnos organizaciaSi moqmed

yvela, maT Soris koleqtiuri xelSekrulebiT gansazRvrul, moTxovnas jer kidev

xelSekrulebis dadebamde. safrangeTSi 1982 wlidan arsebobs wesi, romlis Tanaxmadac,

organizacia, romelSic 20-ze meti daqiravebulia dasaqmebuli, valdebulia, iqonios

higienis, usafrTxoebisa da disciplinis normebis ganmsazRvreli specialuri

debuleba – Sinaganawesi (CT-is L.122-33 muxli). aseve, niderlandur samarTalSic

moqmedebs specialuri wesebi, e.w. reglamentebi (reglementen), romlebic TavianTi

SinaarsiT sabWoTa Tu postsabWour kanonmdeblobebSi mowesrigebul Sromis
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Sinaganawess emsgavsebian. Tumca 2000 wlidan mniSvnelovnad SeizRuda damqiraveblis

ufleba, calmxrivad Secvalos aseTi Sinaganawesis debulebebi (NBW-is 7:613-e muxli).

daqiravebuls miniWebuli aqvs samuSaosa Tu miTiTebis Sesrulebaze uaris Tqmis

ufleba, Tuki aRniSnuli ewinaaRmdegeba kanons, an Sromis usafrTxoebis pirobebis

Seusruleblobis gamo garkveul safrTxes uqmnis daqiravebulis an mesame pirTa

sicocxlesa da janmrTelobas. aseT SemTxvevaSi daqiravebuli valdebulia,

dauyovnebliv Seatyobinos damqiravebels Sesabamisi garemoebis arsebobis Sesaxeb.

Setyobinebis valdebuleba vrceldeba daqiravebulis interesTa konfliqtis

warmoSobis SemTxvevazec (proeqtis 43-e muxli).

14. damqiraveblis ZiriTadi valdebulebebi

damqiraveblis ZiriTadi valdebulebebia: daqiravebulis samuSaoTi uzrunvel-

yofis, gasamrjelos gadaxdisa da daqiravebulze zrunvis valdebuleba.

14.1 samuSaoTi uzrunvelyofis valdebuleba

daqiravebuls misi `pirovnebis Tavisufali ganviTarebis~ konstituciuri

uflebidan (konstituciis me-16 muxli) da saxelSekrulebo samarTlis erT-erTi

ZiriTadi principidan, pacta sunt servanda-dan, gamomdinare, eniWeba xelSekrulebis

Sesabamisi samuSaos moTxovnis ufleba (germaniaSi e.w. Beschäftigungsanspruch  – Schaub,
Arbeitsrechtshandbuch, , §110, RdNr.1ff.). xelSekrulebiT gaTvaliswinebuli samuSaos

moTxovnis ufleba xels uwyobs daqiravebulis pirovnebis ganviTarebas, misi

profesiuli kvalifikaciis amaRlebas.

garda amisa, damqiraveblis mier daqiravebulis samuSaoTi uzrunvelyofis

valdebuleba uSualod ganapirobebs am ukanasknelis gasamrjelos moTxovnis uflebas

(proeqtis me-8 muxlis me-2 nawilis 1-li winadadeba da me-3 nawili), radganac

anazRaurebas eqvemdebareba mxolod gaweuli samuSao. Sesabamisad, uSualod

daqiravebulis interesSia is, rom man damqiraveblisagan miiRos samuSao, risi

Sesrulebis SemTxvevaSic mas eniWeba gasamrjelos moTxovnis ufleba.

Tu damqiravebeli ver uzrunvelyofs daqiravebuls samuSaoTi, anu misi braliT

gamowveuli iZulebiTi mocdenisas, daqiravebuls eZleva kompensacia xelfasis sruli

odenobiT (proeqtis 72-e muxlis 1-li winadadeba). amisaTvis aucilebelia, rom

daqiravebulma damqiravebels SesTavazos Tavisi samsaxuri, anu iyos mzad samuSaos

Sesasruleblad da igi ar aris valdebuli, moaxdinos iZulebiT gacdenili drois

damatebiT kompensacia (gaTvaliswinebulia , mag., OR-is 324 muxlis 1-l nawilSi, BGB-is

§615-is 1-l nawilSi). samuSaoTi uzrunvelyofis valdebulebis Seusrulebloba, rogorc

wesi, ar warmoSobs (valdebulebis SeusruleblobisaTvis) zianis anazRaurebis moTxovnis

uflebas, Tumca zogierT daqiravebuls (mag. scenaze moRvawe xelovans) SeiZleba mieniWos

aseTi moTxovnis uflebac (germaniaSi: Schaub, Arbeitsrechtshandbuch, §110, RdNr.5).

14.2 gasamrjelos gadaxdis valdebuleba

daqiravebulis mier samuSaos Sesrulebis valdebulebas Seesatyviseba damqira-

veblis gasamrjelos gadaxdis valdebuleba. amasTan, gasamrjelo moicavs xelfass

da SeiZleba moicavdes damatebiT anazRaurebas (proeqtis me-8 muxli).
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xelfasis gadaxdis valdebuleba xelSekrulebidan momdinareobs da damo-

kidebulia mxolod daqiravebulis SromiTi xelSekrulebiT nakisri valdebulebebis

Sesrulebaze. Tu ar Sesrulebula samuSao, ar unda moxdes misi anazRaureba. es Seexeba

im SemTxvevebs, romlebsac germaniasa da safrangeTSi xelSekrulebis moqmedebis vadis

gadadebas uwodeben (Aussetzung des Vertrages, suspension du contrat).
xelfasis gadaxda ar xdeba Svebulebis, janmrTelobis gamo samuSaoze aryofnisa

(gamonaklisia gaTvaliswinebuli, mag., BGB-is §616-iT) da dedobasTan dakavSi-

rebuli Svebulebis, iseve rogorc gaficvis, SemTxvevaSi. aseT SemTxvevebSi  daqiravebuli

iRebs kompensacias an socialur daxmarebas. xelfasis gadaxdis valdebuleba ucvleli

rCeba mxolod sawarmoo riskTan dakavSirebuli iZulebiTi mocdenis SemTxvevaSi

(proeqtis 72-e muxli).

xelfasis odenoba da gadaxdis pirobebi ganisazRvreba xelSekrulebis an

koleqtiuri SeTanxmebis safuZvelze. kanoniT ganisazRvreba minimaluri xelfasis

odenoba, romelic ar unda iyos saxelmwifoSi arsebul saarsebo minimumze naklebi

(proeqtis me-8 muxlis me-2 nawili).

gasamrjelos nawils warmoadgens aseve damatebiTi anazRaureba, romlis moTxovnis

ufleba warmoiSoba samuSaos normis zeviT (zeganakveTuri) SesrulebisaTvis, Sromis

gansakuTrebuli pirobebisa da, agreTve, xelSekrulebiT gaTvaliswinebul sxva

SemTxvevebSi (proeqtis me-8 muxlis me-3 nawili).

gasamrjelos gadaxdis moTxovnis sxva moTxovnaSi gaqviTva dauSvebelia, anu

valdebulebis Sesruleba urTierTmoTxovnaTa gaqviTviT kanoniT ikrZaleba. espaneTSi

daqiravebulis anazRaurebis moTxovnis uflebis dakmayofilebas zogierT SemTxvevaSi

upiratesoba eniWeba TviT giraosa Tu ipoTekasTan mimarTebiTac ki. Tumca ET-is 32-e

muxlis am moTxovnas gadaWarbebulad (`superprivilegio~) miiCnevs TviT espaneTis uzenaesi

sasamarTloc (Sentencia del Tribunal Supremo, Aranzadi, Repertorio de Jurisprudencia, 1988,
9877).

14.3 daqiravebulze zrunvis valdebuleba

damqiraveblis zrunvis valdebuleba gulisxmobs daqiravebulis janmrTelobis,

usafrTxoebisa da Rirsebis, garkveulwilad aseve misi sakuTrebis, dacvas. am valde-

bulebis Seusrulebloba iwvevs xelSekrulebis ar- an arajerovnad SesrulebisaTvis

zianis anazRaurebis valdebulebas. SromiTi samarTlis specialuri normebi gamoiyeneba

sawarmoo SemTxvevebis (travmebis) dros. aseT SemTxvevebSi, magaliTad, franguli

kanonmdebloba iTvaliswinebs RonisZiebebs, romlebic miznad isaxaven `daqiravebulis

saukeTeso kvlavdasaqmebis~ SesaZleblobis uzrunvelyofas (CT-is L.122-32-1 muxli).

15. samuSao dro

samuSaos Sesruleba garkveul samarTlebriv CarCoebSia moqceuli samuSaos

yoveldRiur da yovelkvireul saaTobriv moculobasTan mimarTebiT. rogorc wesi,

samuSaos yoveldRiuri saaTobrivi xangrZlivoba 8, xolo yovelkvireuli - 39

(zogierT SemTxvevaSi - 40, ET-is 34-e muxlis me-2 nawili) saaTiT ganisazRvreba.

amasTan, kontinenturi evropis qveynebSi SeiniSneba yovelkvireuli maqsimaluri

saaTobrivi zRvaris (Tanmimdevrulad) Semcirebis tendencia. am mxriv safrangeTSi
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pirveli nabiji 1919 wels miRebuli kanoniT gadaidga 48-saaTiani samuSao kviris Sesaxeb,

xolo 1998 wlis 13 ivnisis kanoniT – romelic ZalaSi 2000 wlis 1-li ianvridan, xolo

mcire sawarmoTaTvis 2002 wlis 1-li ianvridan Sevida – ganisazRvra 35 saaTiani samuSao

kvira.

koleqtiuri an SromiTi xelSekrulebis safuZvelze SesaZlebelia yovelkvireuli

samuSao drois modificireba (Sejamebuli aRricxvis wesi), Tumca mxolod saaRricxvo

periodis Sesabamisi saaTobrivi odenobis SenarCunebiT (proeqtis 55-e muxli).

gansazRvrul CarCoebSi dasaSvebia daqiravebulis zeganakveTuri dasaqmeba. amasTan,

evropuli kavSiris 2000/34/EC direqtiviT gaTvaliswinebuli gardamavali periodis

Semdeg samuSaos Sesrulebis yovelkvireuli limiti zeganakveTuri samuSaos CaTvliT

ar unda aRematebodes 48 saaTs (proeqtis 56-e muxli). aseT SemTxvevebSi zeganakveTurad

namuSevari saaTebi unda anazRaurdes erT-naxevari, xolo dasvenebis an uqme dRes

Sesrulebuli samuSao ormagi odenobiT, an mieces daqiravebuls saTanado saaTobrivi

kompensacia (proeqtis 69-e muxli).  RamiT muSaoba damatebiT anazRaurdeba xelfasis

saaTobrivi ganakveTis aranakleb 20 procentis odenobiT (proeqtis 70-e muxli).

mcirewlovanTa Sromis mimarT gamoiyeneba specialuri wesebi, ase, magaliTad,

akrZalulia maTi RamiT dasaqmeba (es SezRudva aRar vrceldeba qalebze evropuli

kavSiris Sesabamisi direqtivebiT sqesobrivi niSniT diskriminaciis akrZalvis

gamo).

16. yovelwliuri Svebuleba

yovelwliuri Svebuleba, magaliTad, safrangeTsa da espaneTSi Seadgens 30 dRes,

romelic 6-dRiani samuSao kviris pirobebSi Seesabameba 5-kvirian minimalur

savaldebulo Svebulebas (CT-is L.221-2 muxli da ET-is 38-e muxli). niderlandebSi

minimaluri Svebuleba gamoiTvleba yovelkvireulad namuSevari saaTebidan da Seadgens

saSualod namuSevari saaTebis oTxmag odenobas, anu oTx kviras. amasTan, daqiravebuls

unda mieces SesaZlebloba, ori kvira TanmimdevrobiT daisvenos 30 aprilidan 1

oqtombramde monakveTSi (NBW-is 7:634-e muxli da 7:638-e muxlis me-3 nawili).

oTxkviriani minimaluri Svebulebis dawesebas isaxaven miznad kanonproeqtis avtorebi.

TiToeuli daqiravebulisaTvis erTnairi minimaluri dacvis standartis dadgenis mizniT,

mxedvelobaSi miiReba samuSao kviris saxe. xuTdRiani samuSao kviriT momuSave daqiravebulma

(romelic xuTi dRis ganmavlobaSi muSaobs 39 saaTs) unda daisvenos 20 dRe, xolo eqvsdRiani

samuSao kviris pirobebSi daqiravebulma (romelic eqvsi dRis ganmavlobaSi muSaobs 39

saaTs) unda daisvenos 24 dRis ganmavlobaSi, raTa uzrunvelyofil iqnes yvelasaTvis Tana-

bari minimaluri yovelwliuri Svebuleba – oTxi kalendaruli kvira anu 156 saaTi (39x 4).

17. daqiravebulis pasuxismgebloba

xelSekrulebis darRvevis SemTvevaSi daqiravebuli pasuxs agebs zogadi, samoqalaqo

kodeqsiT gansazRvruli, wesebis Sesabamisad. daqiravebulis pasuxismgebloba samuSaos

Sesrulebis procesSi damqiraveblisaTvis miyenebuli zianisaTvis Semoifargleba

pasuxismgeblobiT ganzraxi an uxeSi gaufrTxileblobiT miyenebuli zianisaTvis

(safrangeTis Cour de Cassation, Chambre sociale, 27.11.1958, D 1959 J 20), Tumca OR-is 321e
muxlis 1-li nawili iTvaliswinebs daqiravebulis pasuxismgeblobas nebismieri gaufrTxi-

leblobis SemTxvevaSi.
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18. xelSekrulebis moSla, rogorc SromiTi xelSekrulebis Sewyvetis safuZveli

SromiTi xelSekrulebis moSlis safuZvelia xelSekrulebis erT-erTi mxaris nebis

gamovlena, Tumca daqiravebulisagan gansxvavebiT damqiravebeli valdebulia,

xelSekrulebis Sewyvetis saTanado safuZveli miuTiTos. amasTan, gansxvavebuli wesebi

arsebobs xelSekrulebis Cveulebrivi (Setyobinebis vadis dacviT, mag., BGB-is §§620
me-2 nawili, 622) (proeqtis 118-e muxli) da gansakuTrebuli wesiT (Setyobinebis vadis

daucvelad, mag., BGB-is §626) (proeqtis 122-e muxli) moSlisaTvis.

damqiraveblis mier SromiTi xelSekrulebis moSla Setyobinebis vadis dacviT

damyarebuli unda iyos: sawarmoo aucileblobaze, daqiravebulis pirovnebidan

momdinare mizezze, an mis saqcielze (xelSekrulebis sawinaaRmdego qmedebaze).

amasTan, xelSekrulebis moSlas waeyeneba specialuri moTxovnebi. igi unda iyos

mizanSewonili, anu am zomis Tavidan acileba SeuZlebeli unda iyos sxva Sesaferisi,

daqiravebulisaTvis naklebad mZime Sedegebis gamomwvevi saSualebiT (proeqtis 119-e

muxli). amasTan, Tu xelSekrulebis moSla sawarmoo aucileblobis gamo ramdenime

daqiravebulidan erT-erTTan unda moxdes, daqiravebulis kvalifikaciasTan erTad

gaTvaliswinebul unda iqnes misi socialuri mdgomareoba (proeqtis 120-e muxli, aseve

gaTvaliswinebulia, mag., germanis Kündigungsschutzgesetz-is §1-Si).

Setyobinebis vadis daucvelad xelSekrulebis moSla damokidebulia gansakuT-

rebul garemoebaze, romelic mizanSeuwonels an SeuZlebelsac ki xdis daqiravebulis

Semdgom dasaqmebas (aseve gaTvaliswinebulia, mag., BGB-is §620-iT).
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