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ZalaSi Sesuli sasamarTlo gadawyvetilebebi da

maTi gadasinjva

sofio CaCava*

2002 wlis 2-3 dekembers TbilisSi Catarda mosamarTleTa regionaluri konfe-

rencia Temaze – „ZalaSi Sesuli sasamarTlo gadawyvetilebebi da maTi gadasinjva“.

aRniSnuli konferencia moewyo saqarTvelos uzenaesi sasamarTlos iniciativiTa da

germaniis teqnikuri TanamSromlobis sazogadoebis (GTZ) regionaluri proeqtis –
„sasamarTlosa da iusticiis reformebis mxardaWera samxreT kavkasiis qveynebSi“1 –
xelSewyobiT.

konferenciis mizans warmoadgenda sxvadasxva qveynis sasamarTloebis winaSe

arsebuli problemebis gaanalizeba da maTi daZlevis gzebis Zieba. kerZod, yuradReba

gamaxvilda ZalaSi Sesuli sasamarTlo gadawyvetilebebis gadasinjvasTan dakavSi-

rebuli gamocdilebis gaziarebaze. oTxi qveynis (germaniis, azerbaijanis, somxeTisa

da saqarTvelos) mosamarTleebis garda, konferenciaSi monawileobdnen aseve

arasamTavrobo organizaciebis warmomadgenlebi, advokatebi da prokuraturis

TanamSromlebi.

qvemoT warmodgenilia zogierTi momxseneblis mier wamoWrili sakiTxebis mokle

mimoxilva da konferenciis monawileTa rekomendaciebi.

1. sasamarTlo gadawyvetilebaTa gadasinjva da samarTlebrivi saxelmwifo

(momxsenebeli lado Wanturia)

saqarTvelos uzenaesi sasamarTlos Tavmjdomare lado Wanturia miiCnevs, rom

sazedamxedvelo wesiT sasamarTlo gadawyvetilebebis gadasinjvis meqanizmi ̀ sabWoTa

gadmonaSTia“, romelsac sabWoTa periodis saproceso kanonmdebloba iTvalis-

winebda. amasTan, aRniSnuli SesaZlebloba ar unda CaiTvalos moqalaqis (dazarale-

bulis) uflebebis dacvis damatebiT garantad, radganac swored sazedamxedvelo

wesiT ganxilvis Sedegad Sedioda ZalaSi sasamarTlos araswori, usamarTlo gadawyve-

tilebebi. amas Sesabamisi wlebis sasamarTlo praqtikac TvalnaTliv adasturebs.

amJamad saqarTveloSi moqalaqeTa uflebebi garantirebulia sasamarTlo sistemiT,

romelic iTvaliswinebs saapelacio da Semdgom sakasacio wesiT gadawyvetilebis

gasaCivrebis SesaZleblobas. amgvarad, „aRniSnuli sistema srul SesabamisobaSia

adamianis uflebaTa evropis konvenciis moTxovnebTan“.

* germaniis teqnikuri TanamSromlobis sazogadoebis (GTZ) regionaluri proeqtis –
 

`sasa-

marTlos da iusticiis reformebis mxardaWera samxreT kavkasiis qveynebSi~ –
 

iuristi, Tsu-is

evropuli samarTlis magistraturis leqtori.
1 proeqti daarsda 2001 wels da warmoadgens germaniis federaciis ekonomikuri TanamSrom-

lobisa da ganviTarebis ministris, haidemari viCorek-coilis „kavkasiis iniciativis“ ideis

xorcSesxmas.
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sasamarTlo gadawyvetilebebis sazedamxedvelo wesiT gadasinjvis meqanizmis

aucileblobas, ZiriTadad, asabuTeben im argumentiT, rom misi meSveobiT SesaZlebelia

ZalaSi Sesul sasamarTlo gadawyvetilebaSi daSvebuli Secdomis gamosworeba.

amasTan, sazedamxedvelo warmoebis momxreTa pozicias amyarebs is garemoeba, rom

xSirad gvxvdeba praqtikaSi sasamarTlos kanonier ZalaSi Sesuli ukanono

gadawyvetilebebi, rodesac dazaralebulma mxarem ar gamoiyena zemdgom instanciaSi

gasaCivrebis ufleba. aseT SemTxvevaSi sasamarTlo da saxelmwifo uZluria, radganac

gasaCivrebis uflebas mxolod procesis monawileni floben da misi gadacema sxva

pirze an saxelmwifo organoebze dauSvebelia.

Tumca, Tu aTvlis wertilad aviRebT im arguments, rom mosamarTleebic adamianebi

arian da maTi Secdomis gamosworebis SesaZlebloba unda arsebobdes, ibadeba kiTxva, Tu

vin unda gamoasworos sazedamxedvelo wesiT gadasinjvis stadiaze daSvebuli Secdoma?

Tu mosamarTlem, rogorc adamianma, SeiZleba nebismier safexurze dauSvas Secdoma, riski

imisa, rom igi Secdomas sazedamxedvelo warmoebis stadiazec dauSvebs, didia. es ki,

udavod, sazedamxedvelo warmoebis arsebobis sawinaaRmdego arguments warmoadgens.

sazedamxedvelo warmoebis praqtikam gamoiwvia sasamarTlo procesebis usafuZvlo

gaWianureba, `rac SeiZleba Sefasebul iqnes adamianis uflebaTa evropis konvenciis

me-6 muxlis darRvevad“. Sesabamisad, „sasamarTlos gadawyvetilebaTa gadasinjvis

institutma SeiZleba kiTxvis niSnis qveSac ki daayenos samarTlebrivi saxelmwifos

arseboba“.

2. mosamarTleTa damoukidebloba (momxsenebeli hain biolingi)

bremenis miwis (landis) sasamarTlos kolegiis Tavmjdomaris, hain biolingis moxseneba

Seexo mosamarTleTa damoukideblobis sakiTxs. igi sasamarTlos kanonier ZalaSi Sesul

gadawyvetilebas nebismieri sasamarTlo procesis logikur dasasrulad miiCnevs, rac

„samarTlebriv sazogadoebaSi TavisTavad Rirebulebas warmoadgens“. davis gadawyvetis

Sedegad mxareebs Soris unda daisadguros „samarTlebrivma mSvidobam“.

 sasamarTlos mier miRebuli nebismieri gadawyvetilebiT yovelTvis rCeba erTi mxare

ukmayofilo. mTavaria, rom modave mxareebi pativiscemiTa da ndobiT iyvnen ganwyobilni

mosamarTleTa da, Sesabamisad, sasamarTlos mimarT. aseT SemTxvevaSi is mxarec ki, romelic

ukmayofiloa konkretuli sasamarTlos gadawyvetilebiT, cnobs aRniSnul gadawyveti-

lebas, Tu aRiarebs da ndobas ucxadebs mocemuli saxelmwifos sasamarTlo sistemas.

mosamarTleTa damoukideblobis gaZliereba samarTlebriv saxelmwifoSi sasamarTlo

sistemis normaluri muSaobis aucilebeli pirobaa. aRniSnul princips (mosamarTlis

damoukidelobas) efuZneba pirvel rigSi procesis monawileTa ndoba sasamarTlos mimarT.

mosamarTlis damoukidebloba misTvis didi pasuxismgeblobaa. mas gacnobierebuli

aqvs, rom mis mier gamotanili gadawyvetileba savaldebulo da xSirad sabolooa. es

garemoeba mosamarTlis pasuxismgeblobis grZnobas aZlierebs da aiZulebs mas, gamoitanos

swori da kanonieri gadawyvetileba. mosamarTlis damoukideblobis institutis arseboba

ki mxolod maSin aris efeqtiani, Tu igi gamyarebuli da garantirebulia konstituciiT

da Sesabamisi kanoniT.

mosamarTleTa mimarT usafuZvlo pretenziebis Tavidan acilebis garantias pirvel

rigSi qveynis kanonmdebloba unda qmnides. kerZod, unda mowesrigdes kanonier ZalaSi

Sesuli sasamarTlo gadawyvetilebebis gadasinjvis SesaZleblobaTa mkacrad amomwuravi
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nusxa. germaniis kanonmdebloba gvaZlevs am garemoebaTa amomwurav nusxas, rac sasamar-

Tlos mier daSvebuli Secdomis gamosworebis SesaZleblobas uzrunvelyofs da, amave

dros, icavs sasamarTlos dausabuTebeli pretenziebisa da dausrulebeli procesebisagan.

3. sasamarTlo gadawyvetilebaTa gadasinjvis germanuli gamocdileba

(momxsenebeli volfgang golasovski)

bremenis miwis sasamarTlos Tavmjdomaris volfgang golasovskis azriT, ZalaSi

Sesuli gadawyvetileba, rogorc wesi, ar SeiZleba gauqmdes an Seicvalos, miuxedavad

imisa, mcdaria igi Tu ara. amasTan, germaniis kanonmdebloba awesrigebs im garemoebaTa

amomwurav nusxas, romelTa arsebobisas SeiZleba dadges kanonier ZalaSi Sesul

sasamarTlo gadawyvetilebaTa gadasinjvis sakiTxi.

pirvel rigSi es is SemTxvevaa, rodesac gasaCivrebis uflebis mqone mxarem

arabraleulad gauSva gasaCivrebis vada.

agreTve, kanonier ZalaSi Sesuli sasamarTlo gadawyvetilebis gadasinjva

dasaSvebia im garemoebaTa arsebiTad Secvlis gamo, romlebsac emyareboda

gadawyvetileba (magaliTad, alimentis Tanxis Secvla alimentis gadamxdeli piris

finansuri mdgomareobis SecvlasTan dakavSirebiT), e.w. Secvlis sarCeli

(Abänderungsklage).

garda amisa, germaniis kanonmdebloba iTvaliswinebs saqmis warmoebis ganaxlebisa

da, Sesabamisad, ZalaSi Sesuli gadawyvetilebis gauqmebis moTxovnis SesaZleblobas

baTilobis sarCeliT (Nichtigkeitsklage) da restituciuli sarCeliT (Restitutionsklage).

baTilobis moTxovnis safuZvels qmnis iseTi garemoebis arseboba, rogoricaa,

magaliTad: kanoniT gaTvaliswinebuli wesis darRveviT warmodgenili sasamarTlos

Semadgenloba (magaliTad, saqmis ganmxilvel kolegiaSi mosamarTleTa arasakmarisi

raodenoba); procesSi im mosamarTlis monawileoba, romelic ar iyo uflebamosili,

monawileoba mieRo saqmis ganxilvaSi, an araobieqturobis gamo Camocilebul iqna

saqmes; warmomadgenlobis xarvezi (mxare procesSi ar iyo warmodgenili kanonis

moTxovnaTa dacviT).

sasamarTlo gadawyvetilebis gadasinjvis moTxovnis ufleba warmoiSoba aseve maSin,

rodesac arsebobs restituciuli sarCelis safuZvlebi. es iseTi SemTxvevebia,

rodesac gadawyvetileba damyarebul iqna saqmeSi arsebul yalb dokumentze, procesis

monawilis (maT Soris mowmis) cru Cvenebaze, aseve saqmis warmoebisas aRiniSna motyueba,

iZuleba an Tavisuflebis aRkveTa, mosamarTlis dasjadi qmedeba. garda amisa, restitu-

ciuli sarCeli dasaSvebia, Tu gauqmda is gadawyvetileba, romelsac eyrdnoba

mocemuli gadawyvetileba; imave saqmeze arsebobs (aRmoCenilia) sasamarTlos sxva

gadawyvetileba an aRmoCenil iqna axali dokumentebi.

baTilobis Tu restituciuli sarCelis sasamarTloSi wardgenis xandazmulobis

vada ganisazRvreba erTi TviT warmoebis ganaxlebis gamomwvevi garemoebis gamovlenis

dRidan, Tumca saqmis warmoebis ganaxleba gamoricxulia, Tu sasamarTlo gadawyveti-

lebis gamotanidan xuTi welia gasuli.

gamonaklisis saxiT kanonier ZalaSi Sesuli gadawyvetilebis gadasinjva SeiZleba

moxdes, Tu igi ewinaaRmdegeba zneobriv normebs. sasamarTlo praqtikam aRniSnuli

dasaSvebad miiCnia momxmarebelTa uflebis dacvis mizniT (magaliTad, Tu sesxis

xelSekruleba Seusabamod maRal procents iTvaliswinebs, xolo kreditorma

sasamarTloSi gamartivebuli warmoebis wesiT moipova gadaxdis brZaneba).
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dabolos, sasamarTlos ZalaSi Sesuli gadawyvetilebis gadasinjva dasaSvebia,

agreTve, sakonstitucio sasamarTloSi sarCelis Setanis gziT, im SemTxvevaSi, Tu

sasamarTlos gadawyvetilebiT dairRva procesis monawileTa konstituciuri ufleba.

sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebis gadasinjvis moTxovnis ufleba

uflebamosil mxares eniWeba kanonmdeblobiT zustad gansazRvrul viwro CarCoebSi da,

Sesabamisad, sasamarTlo mas ganixilavs mxolod im SemTxvevaSi, Tu arsebobs zemoT

CamoTvlili, kanoniT zustad gansazRvruli winapirobebi (sarCelis dasaSvebobis

safuZveli).

4. samosamarTleo samarTali (momxsenebeli karlman gaisi)

germaniis uzenaesi sasamarTlos yofili Tavmjdomaris, karlman gaisis moxsenebaSi

yuradReba ZiriTadad gamaxvilda samosamarTleo samarTalze, rac saqarTveloSi am

etapze naklebad ganviTarebulia.

kanonis xarvezebis, iseve rogorc mouwesrigebeli samarTlebrivi urTierTobebis

arseboba ubiZgebs mosamarTles samarTalSemoqmedebiTi moRvaweobisaken. samosa-

marTleo samarTalma gansakuTrebuli mniSvneloba SeiZina ukanaskneli 50 wlis

ganmavlobaSi ise, rom igi faqtobrivad, parlamentis kanonebTan erTad, samarTlis

erT-erT mniSvnelovan axal wyarod iqca.

mosamarTles ar aqvs ufleba, uari Tqvas gadawyvetilebis miRebaze im motiviT,

rom kanoni ar awesrigebs konkretul urTierTobas. Sesabamisad, kanonmdeblobis

sasamarTlo praqtikiT (ganmartebebiT) Sevseba mosamarTlis ufleba ki ara, xSir

SemTxvevaSi movaleobacaa.

Sesabamisad, rogorc germaniis, aseve safrangeTis samarTlebriv garemoSi me-19

saukunis meore naxevridan eWvs aRar iwvevs samosamarTleo samarTlis arsebobis

aucilebloba. ufro metic,  dReisaTvis samosamarTleo samarTali ukve saswavlo

meTodikis klasikuri Temaa. diskusiis sagani mxolod is gaxlavT, Tu „rogor“ da „ra

farglebSi“ unda iyos dasaSvebi samosamarTleo samarTali.

samosamarTleo samarTali viwro gagebiT iseT SemTxvevaSia sasicocxlod aucilebeli,

rodesac kanoni dums da, Sesabamisad, kanonis klasikur ganmartebaTa meTodebi

(rogoricaa: sityvasityviTi, gramatikuli, sistemuri, teleologiuri da sxv.)

konkretuli problemis gadaWraSi ver gvexmareba, radgan kanoni amis saSualebas ar iZleva.

samarTlis meTodologiaSi Sesabamisad Camoyalibda `samarTalSemoqmedebiTi~

samosamarTleo samarTali analogiis saxiT. aseT SemTxvevaSi saqme gvaqvs iseT

samosamarTleo samarTalTan, romelic scildeba kanonis farglebs. misi farTo

CarCoebSi arsebobis mowinaaRmdegeni TavianT mosazrebas asabuTeben im argumentiT,

rom aRniSnulis daSveba arRvevs demokratiis princips, kerZod ki ewinaaRmdegeba

xelisuflebis danawilebis princips da asustebs uflebamosilebaTa zust danawilebas.

Tumca unda aRiniSnos, rom xelisuflebis danawilebis principi ar gamoricxavs

samosamarTleo samarTlis arsebobas, Tu mosamarTlis gadawyvetileba zogadi,

misTvis kanoniT Tu samarTlebrivi sistemiT miniWebuli da aRiarebuli samarTlebrivi

principebis farglebSia miRebuli.

samosamarTleo samarTlis ganviTareba udavod dadebiTi movlenaa da Tanamedrove

samarTlebrivi sistemisaTvis win gadadgmul nabijad unda miviCnioT.
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konferenciaze moxsenebebiT gamovidnen da diskusiaSi aqtiurad monawileobdnen

aseve kolegebi somxeTidan da azerbaijanidan. konferenciis msvlelobaSi ufro

naTlad warmoCnda mezobel saxelmwifoebSi arsebuli problemebis siaxlove.

5. konferenciis monawileTa mier SemuSavebuli rekomendaciebi

2002 wlis 2-3 dekembers mosamarTleebma somxeTidan, azerbaijanidan, germaniidan

da saqarTvelodan imsjeles problemaze: `ZalaSi Sesuli sasamarTlo gadawyveti-

lebebi da maTi gadasinjva“ da SeimuSaves Semdegi rekomendaciebi:

1. sasamarTlo procesebze saboloo gadawyvetileba miRebuli unda iqnes ara umetes

sam instanciad. aRniSnulze ufro meti kontroli sasamarTlo gadawyvetilebebze,

rogorc es iyo sabWoTa samarTalSi, aRar unda arsebobdes.

2. saqmis ganxilva sasamarTlos bolo instanciaSi unda efuZnebodes SejibrebiTobis

princips, magram igi unda Semoifarglos mxolod samarTlebrivi sakiTxebis SefasebiT.

Tu aseTi warmoebis dros gamoirkveva, rom faqtobrivi garemoebebi qveda instanciaSi

erTazrovnadaa dadgenili, sasamarTlos unda hqondes ufleba da valdebuleba,

saqmeze TviTon miiRos gadawyvetileba. saqmis ukan dabruneba qveda instanciis

sasamarTloebisaTvis ewinaaRmdegeba procesis ekonomiurobis princips da amitom

aRniSnulisagan qveda instanciebSic unda moxdes Tavis arideba.

3. yoveli mosamarTlis TavisTavadi da mniSvnelovani amocanaa kanonis ganmarteba.

aseTi ganmarteba unda moxdes saqmis ganxilvisas. gansxvaveba oficialursa da

araoficialur ganmartebas Soris, rac miRebuli iyo sabWoTa sistemaSi, iseve rogorc

ganmartebis kompetenciis delegireba gansakuTrebul, procesis gareT mdgom organoebze,

ewinaaRmdegeba samarTlebrivi saxelmwifos safuZvlebs da masze uari unda iTqvas.

4. adamianis uflebaTa evropis konvenciis me-6 muxlSi mocemuli valdebuleba

saboloo gadawyvetilebis gonivrul vadaSi miRebis Taobaze, rac SesaZlebels xdis

efeqtiani procesis warmarTvas da amavdroulad iwvevs mis Seuferxebel dasasruls,

aRiarebulia mniSvnelovan wvlilad samarTlebrivi mSvidobis damyarebaSi.

5. saxelmwifom unda izrunos imaze, rom mosaxleobis Raribi fenebisaTvis finansuri

mizezebis gamo sasamarTlosaTvis mimarTva (marTlmsajulebis xelmisawvdomoba) ar

iyos SeuZlebeli.
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