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saxelmwifos pozitiuri valdebuleba

uzrunvelyos adamianis uflebaTa dacva

konstantine korkelia*

udavoa, rom adamianis uflebaTa evropis konvencias, romlis monawile saqarTvelo

1999 wels gaxda, gansakuTrebuli roli eniWeba saqarTvelos kanonmdeblobasa da

praqtikaSi.

konvenciis mniSvnelobidan gamomdinareobs, rom erovnul doneze unda iqnas

gamoyenebuli is principebi, romlebic Camoyalibda konvenciis safuZvelze. adamianis

uflebaTa evropis konvenciis gamoyenebaSi mniSvnelovani roli erovnul sasamarTloebs

eniWeba. maT unda gamoiyenon ara mxolod evropis konvencia, aramed evropuli

sasamarTlos precedentuli samarTali, anu is konkretuli gadawyvetilebebi, romlebic

ganmartavs konvenciis debulebebs da xels uwyobs maT swor gamoyenebas.

evropis konvenciisa da evropuli sasamarTlos precedentuli samarTlis

gamoyenebis aucileblobasTan dakavSirebiT SeiZleba saqarTvelos sasamarTlos

gadawyvetilebis moSvelieba da misi Sedareba evropuli sasamarTlos gadawyve-

tilebasTan.

saqarTvelos raionulma sasamarTlom ganixila erT-erTi religiuri mimdinare-

obis mimdevrebis sarCeli raionis gamgeblisa da adgilobrivi policiis ramdenime

maRali Tanamdebobis piris winaaRmdeg. sarCelSi isini amtkicebdnen, rom maT ar miecaT

ufleba, daswrebodnen am religiuri mimdinareobis momxreTa Sexvedras.1  kerZod,

isini acxadebdnen, rom religiur niadagze maTTan dapirispirebulma mxarem daarbia

es Sexvedra, ris Sedegadac maT miadgaT materialuri ziani da miayenes Seuracxyofa.

mosarCeleebi aseve amtkicebdnen, rom policiis TanamSromlebma ar daicves maTi

uflebebi, ris gamoc  mowinaaRmdegeebma SeZles Sexvedris CaSla da maTi uflebebis

xelyofa.

mopasuxeebma sarCeli usafuZvlod CaTvales imis gamo, rom raionis policiis

TanamSromlebs mosarCeleebisaTvis ar miuyenebiaT arc sityvieri an fizikuri

Seuracxyofa da arc  moraluri Tu materialuri ziani. saqarTvelos Sinagan saqmeTa

saministros warmomadgenelma aRniSna, rom mis marwmuneblebs ar daurbeviaT Sexvedra.

is aseve acxadebda, rom arc erT mosarCeles ar dausaxelebia policiis TanamSromeli,

romelmac miayena Seuracxyofa an daexmara mosarCeleebTan dapirispirebul mxares

religiuri Sexvedris darbevaSi. sayuradReboa raionis Sinagan saqmeTa ganyofilebis

ufrosis Cveneba, romlis Tanaxmad, `policiis kompetenciaSi ar Sedis sxvadasxva

religiuri mimdinareobis wevrebis dacva, amisaTvis arsebobs dacvis policia~.

raionulma sasamarTlom mosarCeleTa moTxovna usafuZvlod CaTvala da ar

daakmayofila. sasamarTlom aRniSna, rom policia xels ar uSlida religiuri

mimdinareobis momxreebs, daswrebodnen religiur Sexvedras. sasamarTlom aseve

* GEPLAC-is eqsperti samarTlebriv sakiTxebSi.
1 ix. marneulis raionuli sasamarTlos gadawyvetileba,  3/9-2002, 2002 wlis 13 maisi.
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aRniSna, rom mosarCeleebs Seuracxyofa da materialuri ziani miayena maTTan

dapirispirebulma mxarem, rasac policiis TanamSromlebi xels ar uwyobdnen.

sasamarTlom aseve miuTiTa, rom videomasalebiT ar dadasturda policiis

TanamSromelTa Careva religiuri Sexvedris darbevaSi.

sasamarTlom ar gaiziara mosarCele mxaris pozicia, romlis Tanaxmad, policiam

daarRvia adamianis uflebaTa evropis konvenciis me-8, me-9, me-10, me-11, me-13 da me-14

muxlebi, Tumca sasamarTlom moxseniebuli konvenciis am muxlebis Sinaarsis dasadgenad

ar moiSvelia adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali.

raionuli sasamarTlos gadawyvetileba naTelia. man miiCnia, rom ramdenadac

saxelmwifo organos (Sinagan saqmeTa saministros) TanamSromlebma Tavad ar daarbies

religiuri Sexvedra an xeli ar Seuwyves mis darbevas, isini ar arian pasuxismgebelni

uflebis darRvevisaTvis.

raionuli sasamarTlos gadawyvetilebis gaTvaliswinebiT, aucilebelia evropuli

sasamarTlos praqtikis ganxilva.

1988 wels adamianis uflebaTa evropulma sasamarTlom ganixila avstriis winaaRmdeg

evropul sasamarTloSi Setanili ganacxadi (saqme platforma “eqimebi sicocxlisaTvis”

avstriis winaaRmdeg), romelic exeboda Sekrebis Tavisuflebas (konvenciis me-11 muxli).2

evropul sasamarTloSi ganacxadi Seitana avstriel eqimTa asociaciam, romelic axorci-

elebda abortis sawinaaRmdego kampanias. saCivari exeboda asociaciis or demonstracias,

romlis Catarebas xeli SeuSala am kampaniis mowinaaRmdegeTa jgufma. asociaciis wevrTa

pirveli demonstraciis dros abortis momxreebma xeli SeuSales demonstracias, risTvisac

gamoiyenes xmis gamaZliereblebi da demonstrantebs kvercxebi dauSines. policielebi,

romlebic eswrebodnen demonstracias, Caerivnen mxolod maSin, rodesac mxareebs Soris

dapirispireba gamwvavda da misi fizikur ZaladobaSi gadazrdis realuri safrTxe Seiqmna.

abortis mowinaaRmdegeTa jgufma xeli SeuSala asociaciis meore demonstraciasac.

evropul sasamarTloSi Setanil ganacxadSi asociacia amtkicebda, rom avstriis

xelisuflebam ver uzrunvelyo demonstrantebi Sekrebis Tavisuflebis uflebiT, romelic

gaTvaliswinebulia evropis konvenciis me-11 muxliT.3  amis sawinaaRmdegod, avstriis

mTavroba amtkicebda, rom evropis konvenciis me-11 muxli ar akisrebs saxelmwifos

valdebulebas, uzrunvelyos demonstrantTa dacva. mTavrobis poziciiT, sakmarisia, rom

demonstrantebs Tavad saxelmwifom ar SeuSalos xeli demonstraciis ganxorcielebaSi.

adamianis uflebaTa evropulma sasamarTlom am saqmesTan dakavSirebiT daadgina:

`mSvidobiani Sekrebis WeSmariti, efeqtiani Tavisufleba ar SeiZleba SeizRudos

saxelmwifos mxridan mxolod Caurevlobis movaleobiT: saxelmwifos rolis wminda

negatiuri koncefcia SeuTavsebeli iqneba me-11 muxlis obieqtsa da mizanTan. me-8

muxlis msgavsad, me-11 muxli xandaxan moiTxovs pozitiuri RonisZiebis gatarebas

individebs Soris urTierTobebis sferoSic ki, Tu arsebobs amis saWiroeba~.4

2 saqme platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg, 1988 weli, Series A, No.139.
3 evropis konvenciis me-11(1) muxli adgens, rom `yvelas aqvs ufleba mSvidobiani Sekrebis

Tavisuflebasa da sxvebTan gaerTianebis Tavisuflebaze, Tavisi interesebis dasacavad

profesiuli kavSirebis Seqmnisa da masSi gaerTianebis uflebis CaTvliT~. me-11 muxlis me-

2 punqti awesebs SesaZlo SezRudvebs am uflebis ganxorcielebaze.
4 saqme platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg, 1988 weli, Series A, No.139,

32-e punqti; aseve ix. X da Y niderlandebis winaaRmdeg, 1985 wlis 26 martis gadawyvetileba,

23-e punqti.
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evropuli sasamarTlos am gadawyvetilebam naTeli mohfina saxelmwifos mxridan

adamianis uflebaTa dacvis valdebulebis farglebs. am gadawyvetilebiT evropis

konvenciis me-11 muxli monawile saxelmwifos akisrebs ara mxolod negatiur

valdebulebas_saxelmwifom uSualod ar akrZalos demonstracia, aramed pozitiur

valdebulebasac_saxelmwifom uzrunvelyos demonstraciis mSvidobiani Catareba, maT

Soris, daicvas demonstrantebi maTi ideuri mowinaaRmdegeebisagan.5  saxelmwifo

valdebulia ara mxolod Tavi Seikavos konvenciiTa da misi oqmebiT ganmtkicebuli

uflebebisa da Tavisuflebebis uSualod darRvevisagan, aramed valdebulia

“uzrunvelyos” maTi dacva mesame mxaris, fizikuri an iuridiuli pirebis mier.6  Tu evropis

konvenciaSi gaTvaliswinebuli uflebebi dairRva fizikuri an iuridiuli pirebis mier,

saxelmwifo valdebulia uzrunvelyos darRveul uflebaTa efeqtiani dacva.

aqedan gamomdinare, adamianis uflebaTa evropis konvenciiT gaTvaliswinebul

uflebebTan dakavSirebiT saxelmwifo ver gaimarTlebs Tavs imiT, rom igi uSualod

ki ar arRvevs iuridiuli an fizikuri piris uflebebs, aramed maTi uflebebi irRveva

mesame mxaris (pirTa an pirTa jgufis) mier.7

xazgasmiT unda aRiniSnos, rom evropuli sasamarTlos precedentebSi,

konkretul gadawyvetilebebSi zustdeba konvenciis (da misi oqmebis) debulebaTa

Sinaarsi da moculoba. konvenciis debulebaTa ganmarteba evropuli sasamarTlos

precedentuli samarTlis gaTvaliswinebiT naTels hfens konvenciiT ganmtkicebul

valdebulebaTa farglebsa da Sinaarss, rac xSirad pirdapir ar Cans konvenciis teqstis

gacnobis Sedegad.8  evropis konvenciis adamianis uflebaTa standartebi ar ganisazRvreba

mxolod konvenciis teqstiT. isini dadgenilia rogorc konvenciis teqstiT, ise mis

safuZvelze miRebuli precedentuli samarTliT. amitomac erovnulma sasamarTloebma

adamianis uflebaTa evropis konvenciis swori ganmartebisaTvis unda gamoiyenos ara

mxolod evropis konvencia, aramed evropuli sasamarTlos precedentuli samarTali.

am saqmeSi marTalia, gamoyenebul iqna adamianis uflebaTa evropis konvencia,

magram imis gamo, rom raionulma sasamarTlom ar gamoiyena evropuli sasamarTlos

precedentuli samarTali, man konvencia ar ganmarta im mniSvnelobiT, rogorc

adamianis uflebaTa evropulma sasamarTlom. SeiZleba gamoiTqvas varaudi, rom am

precedentis gamoyenebis SemTxvevaSi saqarTvelos raionuli sasamarTlo sxvagvarad

Seafasebda mis winaSe arsebul davas.

5 Merrils, The Development of International Law by the European Court of Human Rights, 1993, 105-106.
6 Harris/O’Boyle/ Warbrick, Law of the European Convention on Human Rights, 1995, 19; Jensen, The
European Convention on Human Rights in Scandinavian Law: A Case Law Study, 1992, 179.
7 Starmer, European Human Rights Law: The Human Rights Act 1998 and the European Convention on Human
Rights, 1999, 194-195.
8 Polakiewicz, The Execution of Judgements of the European Court of Human Rights, in: Fundamental Rights
in Europe: The European Convention on Human Rights and its Member States (1950-2000), Blackburn/
Polakiewicz (Eds.), 2001, 72-73.
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