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eqstradicia adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTlis mixedviT

konstantine korkelia*

miuxedavad imisa, rom adamianis uflebaTa evropis konvencia (1950 w.) pirdapir ar

moixseniebs termins `eqstradicia~, evropuli sasamarTlosa da komisiis praqtikiT

Camoyalibda rigi wesebisa eqstradiciasTan dakavSirebiT. saqarTvelom, romelic

adamianis uflebaTa evropis konvenciis monawile gaxda 1999 wlis 20 maiss, unda

gaiTvaliswinos evropuli sasamarTlos precedentuli samarTali da mas Seusabamos

erovnuli praqtika.

eqstradiciasTan dakavSirebiT adamianis uflebaTa evropuli sasamarTlos praq-

tikis ganviTarebis safuZvelia evropis konvenciis me-3 muxli, romlis Tanaxmad ̀ aravin

SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel mopyrobas an

sasjels.” miuxedavad imisa, rom evropuli sasamarTlos precedentuli samarTali

ar krZalavs eqstradicias, igi adgens rig moTxovnebs, romlebic unda dakmayofildes

eqstradiciis SemTxvevaSi. evropuli sasamarTlos precedentuli samarTliT piris

eqstradicia sxva saxelmwifoSi ikrZaleba, Tu estradiciis Sedegad SeiZleba dair-

Rves adamianis uflebaTa evropis konvenciis me-3 muxli.

adamianis uflebaTa evropuli sasamarTlos mier dadgenili moTxovnebi estradi-

ciasTan dakavSirebiT mizanSewonilia ganvixiloT konkretuli sasamarTlo prece-

dentis safuZvelze.

adamianis uflebaTa evropulma sasamarTlom ganixila saqme zoeringi gaerTianeb-

uli samefos winaaRmdeg.1  zoeringma, romelic germaniis moqalaqe iyo, 1985 wlis 30

marts Caidina Tavisi megobari gogonas mSoblebis mkvleloba amerikis SeerTebuli

Statebis virjiniis StatSi da miimala. zoeringi da misi megobari gogona dakavebul

iqnen inglisSi. zoeringis dakavebis Semdeg amerikis SeerTebuli Statebis mTavrobam

moiTxova misi eqstradicia am saxelmwifoebs Soris moqmedi xelSekrulebis Tanaxmad.

sirTuleebi eqstradiciis mimarT warmoiSva imasTan dakavSirebiT, rom zoerings,

rogorc danaSaulis mTavar Semsrulebels, emuqreboda sikvdiliT dasja aSS-Si, ing-

lisSi ki sasjelis es forma gauqmebuli iyo. 1987 wels mkvlelobis Tanamonawile _

moklulTa qaliSvili gadaeca amerikis SeerTebuli Statebis mTavrobas. mas miesaja

Tavisuflebis aRkveTa 90 wliT (45 weli TiToeul msxverplze).2

zoeringma Seitana ganacxadi adamianis uflebaTa evropul komisiaSi,3  romelSic amt-

kicebda, rom iyo didi albaToba mis mimarT sasikvdilo ganaCenis gamotanisa, aSS-saTvis

misi gadacemis SemTxvevaSi. man aseve aRniSna, rom gadacemis SemTxvevaSi igi ganicdida

`sikvdilmisjilTa saknis sindroms”, ris gamoc igi daeqvemdebareboda araadamianur da

* GEPLAC-is eqsperti samarTlebriv sakiTxebSi.

1 1989 wlis 7 ivlisis gadawyvetileba, Series A, No. 161.
2 Lillich, Towards the Harmonisation of International Human Rights Law, in: Recht zwischen Umbruch und
Bewährung: Festschrift für Rudolf Bernhardt, 1995, 466.
3 evropis konvenciis sazedamxedvelo sistemis reformamde (1998 weli) ganacxadis

dasaSvebobas ixilavda adamianis uflebaTa evropuli komisia, romelic iRebda individualur

ganacxadebs.
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damamcirebel mopyrobasa da dasjas, rac ikrZaleba evropis konvenciis me-3 muxliT.

`sikvdilmisjilTa saknis sindromi” ganimarteba, rogorc garemoebaTa erToblioba,

romelSic aRmoCndeboda ganmcxadebeli sikvdiliT dasjis molodinSi xangrZlivi drois

ganmavlobaSi, misi virjiniis StatisaTvis gadacemis SemTxvevaSi, sadac igi unda warmd-

gariyo sasamarTlos winaSe damamZimebel garemoebaSi mkvlelobis braldebiT.

unda aRiniSnos, rom b-ni zoeringi ar moiTxovda eqstradiciis brZanebis gauqmebas im mizez-

iT, rom mis mimarT SeiZleba gamotanili yofiliyo sasikvdilo ganaCeni, radgan evropis kon-

venciis me-3 muxliT sikvdiliT dasja ar ganixileba wamebad an araadamianur mopyrobad. igi

moiTxovda eqstradicis brZanebis gauqmebas im mizeziT, rom, Tu mis mimarT gamotanil iqnebo-

da sasikvdilo ganaCeni, romlis aRsrulebas virjiniis StatSi didi dro dasWirdeboda, igi

ganicdida `sikvdilmisjilTa saknis sindroms”, riTic daeqvemdebareboda araadamianur da

damamcirebel mopyrobasa da dasjas, rac ikrZaleba evropis konvenciis me-3 muxliT.

mopasuxe, gaerTianebuli samefos mTavroba, amtkicebda, rom konvenciis me-3 muxli ar

unda ganimartos imgvarad, rom daakisros konvenciis monawile saxelmwifos pasuxismge-

bloba im moqmedebisaTvis, romelic xdeba misi iurisdiqciis farglebs gareT. kerZod, gaer-

Tianebuli samefos mTavrobam daazusta, rom eqstradicia ar iwvevs piris gamcemi saxelmwi-

fos pasuxismgeblobas araadamianuri da damamcirebeli mopyrobisa an dasjisaTvis, romel-

sac es piri SeiZleba daeqvemdebaros gamcemi saxelmwifos iurisdiqciis farglebs gareT.

am saqmeze evropulma sasamarTlom ganacxada Semdegi:

“pasuxgasacemia kiTxva, iwvevs Tu ara konvenciis me-3 muxli monawile saxelmwifos pa-

suxismgeblobas piris eqstradiciaze sxva saxelmwifoSi, sadac igi gaxdeba an SeiZleba

gaxdes wamebis, an araadamianuri an damamcirebeli mopyrobis an dasjis msxverpli. [...]

saeWvoa, rom konvenciis ZiriTad faseulobebs, sakuTriv `politikuri tradiciebis, ide-

alebis, Tavisuflebisa da samarTlis uzenaesobis saerTo memkvidreobas”, romelzec

uTiTebs konvenciis preambula, Seesatyvisebodes is, rom monawile saxelmwifoebma gadas-

cen piri sxva saxelmwifos, Tu arsebobs sakmarisi safuZveli varaudisaTvis, rom igi Sei-

Zleba daeqvemdebaros wamebas, rogori sastikic ar unda iyos mis mier Cadenili danaSauli.

aseT garemoebaSi eqstradicia, miuxedavad imisa, rom amaze pirdapir ar aris miTiTebuli

me-3 muxlis mokle da zogad formulirebaSi, aSkarad winaaRmdegobaSi iqneboda am muxlis

suliskveTebasa da SinaarsTan da, sasamarTlos azriT, es nagulisxmevi valdebuleba gada-

cemisagan Tavis Sekavebis Sesaxeb aseve vrceldeba im SemTxvevebze, rodesac piri im saxelm-

wifoSi, romelsac gadaecema, aRmoCndeba realuri riskis winaSe, gaxdes mocemuli muxliT

akrZaluli araadamianuri, an damamcirebeli mopyrobis, an dasjis msxverpli”.4

evropuli sasamarTlos xsenebuli gadawyvetilebidan gamomdinareobs, rom evro-

pis konvenciis monawile saxelmwifoebs (maT Soris saqarTvelos) ekrZalebaT piris

sxva saxelmwifosaTvis gadacema, Tu arsebobs sakmarisi safuZveli varaudisaTvis,

rom es piri SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel mopy-

robas, an dasjas.5

aqve gasaTvaliswinebelia saqarTvelos kanonmdebloba eqstradiciasTan dakavSire-

biT. saqarTvelos sisxlis samarTlis kodeqsis me-6 (3) muxliT, `ar SeiZleba sxva sax-

elmwifos gadaeces Semoxiznuli, danaSaulis Camdeni piri, romelsac devnian poli-

4 1989 wlis 7 ivlisis gadawyvetileba, Series A, No. 161.
5 Frowein, The European Convention on Human Rights as the Public Order of Europe, in: Collected Courses
of the Academy of European Law, 1990, vol. I(2) 1992, 316-317; aseve ix. O’Boyle, Extradition and Expul-
sion under the European Convention on Human Rights: Reflection on the Soering Case, in: Human Rights and
Constitutional Law, Essays in Honour of Brian Walsh, O’Reilly (Ed.), 1992, 93.
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tikuri mrwamsisaTvis, agreTve is, vinc Caidina qmedeba, romelic saqarTvelos kanonm-

deblobiT danaSaulad ar iTvleba, an Tu Cadenili danaSaulisaTvis sikvdiliT dasjaa

dawesebuli im saxelmwifoSi, romelic gadacemas moiTxovs”.

aseve aRsaniSnavia, rom sisxlis samarTlis kodeqsis me-6 muxlis me-2 nawiliT, ̀ dana-

Saulis Camdeni ucxo qveynis moqalaqe, agreTve moqalaqeobis armqone piri, romlebic

saqarTvelos teritoriaze imyofebian, saqarTvelos saerTaSoriso xelSekrulebis

Sesabamisad sisxlissamarTlebriv pasuxisgebaSi misacemad an sasjelis mosaxdelad Sei-

Zleba gadaecnen sxva saxelmwifos”. es debuleba pirdapir miuTiTebs, rom aseTi gada-

cema ganxorcieldeba mxolod im SemTxvevaSi, Tu gadacema gaTvaliswinebulia saqarTve-

los saerTaSoriso xelSekrulebiT.

saqarTvelos sisxlis samarTlis kodeqsis me-6 muxlis me-3 nawiliT da evropis konvenci-

is me-3 muxlis mokle mimoxilvidan gamomdinareobs, rom saqarTvelos sisxlis samarTlis

kodeqsi adgens piris eqtradiciaze uaris Tqmis gansxvavebul safuZvlebs. evropuli sasa-

marTlos ganxiluli precedentisagan gansxvavebiT, kodeqsis xsenebuli debulebidan ga-

momdinareobs, rom saqarTvelos kanonmdeblobiT ar ikrZaleba piris sxva saxelmwifosaTvis

gadacema im SemTxvevaSic ki, Tu arsebobs sakmarisi safuZveli varaudisaTvis, rom es piri

SeiZleba daeqvemdebaros wamebas an araadamianur an damamcirebel mopyrobas, an dasjas.

amitom, aucilebelia, rom saqarTvelos sisxlis samarTlis kodeqsis xsenebuli mux-

lis gamoyenebisas mxedvelobaSi iqnas miRebuli adamianis uflebaTa evropis konvenci-

is me-3 muxli da am muxlze arsebuli evropuli sasamarTlos precedentuli samarTa-

li, romelTa safuZvelzec unda ganimartos sisxlis samarTlis kodeqsi.
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